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[RELEASED IN PART B : } 1

|

|

List of itemns lost by Amcits deported to Istanbul from the Free Gaza fiotilla

| } B6

Both knapsack and carry-on bag had name tags| B l
Also 2" wide yellow duct tape in several places on exterior of bags. If locked with small padiocks the
combination is 725. The Israeli marked the number 17 on grey plastic bags containing cameras and electro.n‘cs
and may have written the number on the two bags as weil. '

[ KNAPSACK: A good size day pack with waist and shoulder straps. Dark blue. 2 side pockets. A plastic kr;wifej
sheath is attached to the top cover. The knife was taken previously. Among contents:

C. several pairs of eye glasses :

T binoculars

[" notebook

[ red toilet kit, etc.

!
|
-
|
|
_ CARRY-ON BAG: Biack with shoulder strap and 2 carrying straps. Yellow 2" duct tape. Zippered end pockeLs
Approx 16"x 24", Contained:
C clothing
[ book
[. shoes, jacket, etc.

17 written with ink marking pen cantaining:
[Z Nikon and Sony cameras with accessories

Canon HDV video camera and case

Garmin GPS

* SPOT locator

3 motorola walkie talkies

voice recorder

Mark Cross pen

. Apple iphone

tridium Satellite phone Modet 9555

Mobile phone, etc.

1

P B I I B s L

1
|
|
i
|
[ PLASTIC BAGS PACKED BY ISRAELIS: There were 2 or possible 3 grey plastic bags about 12" tall with numer
|
|
|
|
I
|
|
|
I

[_"'—:'_'

Three carry -on luggage:
L. One set of carry on with wheels and a zip off smaller backpack bag. (These two are dark tan with possibly

black piping around the edges)

|

{ The third bag is a black carry-on with wheels and the name “Activ” on the front. it has a “t” handle—3all {
luggage is new. 200.00 |
> Monopod beit holder 30.00 |

[ Leather woven belt for holder 50.00 ‘

O blue scarf from Bangladesh—cotton—about 2 ft by 5 ft 30.00 !

I

O gold scarf from Bangiadesh-cotton—about 2 ft by 5 ft 30.00
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i t

ont'd
taupe scEarf from Bangladesh —cotton-about 2 ft by 5 ft 30.00

necklace sterling silver and black rubber--100.00 (designer Boston)
new v neck medium blue three quarter sleve cotton tshirt blouse 36.00
biack skirt=Jones polyester 58.00

maroon skirt cotton/linen 20.00
. cotton long blouse by Zara {Spain) beige with embroidery-black, maroon—front, back
sleaves with ties 60.00
2 black silk under blouses, sleeveless, jewel neck 40.00
teva sandals 60.00
light blue blue sandals 15.00

underwear 30.00

cotton blouse by Zara grey 40.00

black cardigan summer sweater with 3/4 sleaves —polyester 50.00
cotton pants with strings on bottom grey in color-tie waist 90.00
, free gaza hats- 3 30.00
2 t shirts
Bank of American bank card--used in tel aviv--will send bank docs
credit card expired visa chase—will check to see if tried to use
Discovery card—not used before—also believe out of date—so hopefully not used—
Health card, Cigna '
380.00 US cash
Drivers License California

(000 S A I I A |

i TR T A o O o Y

[0 9 AR B 0 I R

£

| Issued #21 for electronics:
~ HDV sony camcorder Z5U 4300.00

(3 30 mini dv tapes 150.00
C 16 mgbite chip 60.00
[ Mono/tri pod 140.00
O Cell phone and cord 240.00
C eee Computer and cord 450.00
5 Flash drive 30.00

l IProperty List on the Challenger 1-Gaza Flotilla
My luggage, computer, camera and cell phone were taken by the IDF on the Challenger 1 boat. We had danly

[ lontheship.| | All of our luggage was put in

the forward cabin. All electronics were taken from us, batteries taken out and taped te the equipment and 3

number for each passenger placed on it.| |

[ Small light purple/lilac colored suitcase with wheels. An airline name tag was on the outside of the bag.
Value-- $500. Contents:

[0 several t-shirts with Gaza logos

[ two pairs of slacks

O 2 dress jackets

|
’ 2
|
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[. one blue/grey windbreaker
[ brown sandals
[l other misc clothing inside the suitcase

Ol Large black handbag (inside purple suitcase). Numerous items inside had my name on them. $800 US

doliars. Contents:
7 address book
|” I-Touch in a yellow cover
[; $800 US dollars in case in an envelope
[ small new book by alice walker about gaza

(", Black medium sized backpack and inside {I don’t remember if | had a name tag on the outside of the bag,
but many items inside had my name on it. Value $600. Contents {among other things):

[} red diary with my name in it
[ lined notebook with lots of notes
C book named "War"

L Issued #7 for electronics:
[ SONY VAIO 15.4" VGNF7240EB /computer, serial number xx $3,000
. SONY CYBER-SHOT digital camera without a hand strap 5400

[} Blackberry8900 phone in a black rubber case, serial no. 358453027247195 $400

O I- Touch in yellow rubber case $300

] lconfiscated property on the Sfendonh passenger boat:

UNCLASSIFIED U.S. Depariment of State Case No. F-2070-04163% UJOC NO. GUS1Z/ 110 Date: T iug2u1L
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I

" Carry-on bag: Blue/grey/black {Atlantic Brand) Concept 22" Rolling Duffel with internal mesh bag, 2 exterhal

pockets wheels and carrying straps with brown tag with my name on it.

(1 Large plastic shopping bag: Black with a card inside with my name on it.

Contents and approximate values:

[} $175, Canon PowerShot A1100 IS camera

0 §75, LG GB102 Cell phone

C $50, Petzl Zipka Plus 2 LED Headlamp

- $100, Sleeping equipment, sleeping bag, sleeping mat, sleeping sheet
[1 $1,100, Clothing

[ 5350, Jewelry

{1 $400, Hair products, makeup

[} $300, Medicine {prescriptions and food supplements)

[ $250, CD: Rosetta Stone Arabic

O $50, Book: "The Invention of the Jewish People" (English version) by Schiomo Sand
[0 $50, Assorted: steel water bottle, assorted toiletries, "Stop U.S. Military Aid to israel” button .
[ Receipts for Free Palestine Movement nonprofit expenses (in 8"x12" white envelope)
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.11 dark green, small samsonite suitcase. Contents:
i clothes and
O shoes

[: 1 dark blue backpack. Contents:
O clothes
C head light
Ui 2 books
U small bag with toiletries

| luggage and contents {lasked___ Jon June 17 to send me a detailed list of everything that was taken, but |
haven't received it from him yet.}

{system): C02CP3U7DC7C, Purchased May 17, 2010

0 Camera: NIKON D5000 Camera - Serial Number: 3413395

* includes lens: AF-S Nikkor 18-55mm 1:35-5.6G DX VR - Serial Number: US17210023, Purchased May 17, '
2010 T
L. Camera Lens: Model: AF-S Nikkor 55-200mm 1:4-5.6G ED VR, 55-200mm - Serial Number: 1812902, '

|
|
Purchased May 17, 2010 |
[ External Hard Drive: Lacie “rugged” 500GB drive (orange casing) which had thousands of critical photos and

oo

|

[

|

|

|

|

\

!

l
|
LU Laptop: MacBook Pro 17", Intel i7 w/ 7200rpm 500GB hard drive and antiglare screen, Serial Number i
|
|

videos
> “Long list” of smaller pieces of equipment (not specified)

|
|
|
E
|
|
i

|

\
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List of known Amcits: _
i

Deported to Istanbul:

Departed to Athens:

| |

Deported via Allenby Bridge:

_

Deported via BGA to U.5. on May 31
Edward Lionel Peck

L | [

Others: |
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[RELEASED IN PART B5i|

Law, Rosemary C

o

From: Dolan, JoAnn

Sent: Saturday, August 28, 2010 10:51 AM

To: Jacobson, Linda |
Subject: FW: Request for State Department assistance in protection of flotilla passengers' propeatty |
Attachiments: Amcit luggage list from Gaza flotilla.doc

FYi | missed this yesterday.

o e e e m———— e

From: Youel Page, Kathryn
Sent: Friday, August 27, 2010 1:55 PM

To: Dolan, JoAnn
Subject: FW: Request for State Department assistance in protection of flotilla passengers’ property

loAnn, fyiasthisis aflotilla matter.r ]

From: Richter, Kim B
Sent: Monday, August 23, 2010 9:59 AM

To: Youel Page, Kathryn
Subject: FW: Request for State Department assistance in protection of flotilla passengers' property

Katie,

|
|
|
|
i
|
|
|
|
|
I
|
i

B5

-

(CT:CON-103; 05-02-2005)

Exceptions to this policy regarding non-acceptance of personal property may be made
for cases involving a substantial U.S. public interest, such as a request to safequard
private business or scientific documents that are vital to the U.5. national security. This
exception may be exercised only with express Department (CA/OCS/ACS and L/CA)
authorization. O

|
i
|
7 FAM 624 EXCEPTIONS 7O GENERAL PCLICY | ;
E
|

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

From: Zuckerman, Eve
Sent: Monday, August 23, 2010 B:13 AM
To: Richter, Kim B
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|

Cc: Greene, Elisa; Zeroubavely, Sandra S ‘
Subject: RE; Request for State Department assistance in protection of flotilla passengers' property--- IDF "SHOCKED" TO
LEARN THAT OFFICER AND COMMANDOS HAVE BEEN SELLING PASSENGERS' ELECTRONICS ON EBAY...

Kim, |
Andy Parker spoke with the MFA this marning and was advised that it is the GOi's intention to send the electronic: |
equipment to the foreigh Embassies. However, the GOI is still working on the logistics - as to when and how. That

{ can tell you for now. It's not much but it is something. Thanks. Eve

2,

5 all

From: Richter, Kim B

Sent: Thursday, August 19, 2010 10:07 PM
To: Zuckerman, Eve

€c¢: Zeroubavely, Sandra S

Subject: FW: Request for State Department assistance in protection of flotilla passengers’ property-— IDF "SHOCKED"
TO LEARN THAT OFFICER AND COMMANDQOS HAVE BEEN SELLING PASSENGERS' ELECTRONICS CN EBAY...

1

F¥I ‘

|
From: Bernier-Toth, Michelle |
Sent: Thursday, August 19, 2010 2:37 PM |
Te: Richter, Kim B; Greene, Elisa; Lopatkiewicz, Viktoria '
Subject: Fw: Request for State Department assistance in protection of flotilla passengers' property-— IDF "SHOCKED" fro
LEARN THAT OFFICER AND COMMANDOS HAVE BEEN SELLING PASSENGERS' ELECTRONICS ON EBAY... |

See below. If true, this report is very, very annoying. Elisa, could post check with the GOl o ascertain facts?:‘ﬁ

This email was sent from a wireless Blackberry device.

news:

Breaking News - Lexicon - Special coverage - Magazine

1
|
This e-mail is unclassified based on the definitions provided in E.O. 12958 i
I
|
|
|
|
\
|
|

1

|

)

Army shocked by 'fiotilla looters' |
|

!

i

Investigation revealed by Ynet against officer,
soldiers suspected of stealing, selling goods from
Turkish ship raided on its way to Gaza evokes anger
embarrassment among army officials, politicians. 'If

2

|
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o

this is true, there must be a serious problem in the
army in terms of values,’ senior officer says '

Hanan Greenberg

Published: 0B.18.10, 09:01 / lsraet News @Q
share

"if the suspicions prove to be true, there must be a serious
problem in the IDF in terms of values,” a senior |srael Defense
Forces officer said Thursday morning following Ynet's revelation
on Wednesday that an officer is suspected of stealing laptops from
the highly controversial aid flotilla tc Gaza and selling them _alpné
with other soldiers.

Avishag Shear—
Yeshuv

“in such a case, we will not be able to say that these are jus‘t
weeds," the senior officer added. : \

The Military Advocacy was expected to ask a military court tb
extend the officers remand by several days on Thursday. The ‘
: officer is considered the main suspect in the affair, and acco?diqg
investigation Photo:  to sources familiar with the affair, there is a significant different
Gil Yohanan between him and the other detainees. |

"Apart from being an IDF officer, he is suspected of theft whill:-
the rest of the soldiers only bought and sold the equnpmenﬂ,
so their part is smaller," one of the sources explained.

& MK Peretz.

‘z» Failure cannot be
forgiven Photo:
Gil Yohanan

‘Didn't know it was stolen property.' Suspected soldier
(Photo: Avishag Shear-Yeshuv)

Senior IDF officials are closely monitering the sensitive
investigation, which may have additional consequences beybnd
the army. |

"There are signs tying the event to the flotilla, including the
fact that the officer was there as part of a defined role. He
had access to equipment which appeared to be 'not Isragli.’ ’
However, the investigation has yet to be completed and

everything must be examined thoroughly," said a military source.

3

|
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*This matter is very problematic in terms of values, as the
incident allegedly took place after it was clear that the flotilla
was a serious international affair,” the source added. "An
officer who under such circumstances steals equipment
which does not belong to him, and then tries to sell it - it's |
almost incomprehensible.”

'Soldier's part in the affair was minor'

The IDF did not receive complaints of stolen computers afler
the Navy raid on the Gaza-bound flotilla, bui it's possible that th
civilians who were on the ships chose not to complain ih light
of the complicated incident they had gone through. .

The suspects' defense counsels are attempting to lower the
flames. Attarney Shiomi Rechavi, who is representing one af th
soldiers who bought a laptop, said that "the soldier bought a
computer from a childhood friend. He had no idea that it was
stolen property, especially not from the flotilia.

[]

equipment. He cooperated with the investigators, admitted té hi
mistake and expressed regret. | have no doubt that after the

"Only ater he found out from a friend that it was stoler %
officer's arrest, my client will be released from detention.” |
|

"mediated" between the officer and the soldier who purchased t
laptop, said his client was unaware of the incident's
circumstances. ! |

Attorney Benny Kuznitz, who is representing the soldier who L
he
!

"My client didn't know it was stolen property, and was definitely |
unaware that the computers were taken from the flotilla.'Alf
he did was accept an officer's offer to buy a used computer from
him for a reasonable price, and that's it. The court's decision no
to extend his remand by mare than one day, despite the :
prosecution's request to keep his in custody for a week, proves
that his part in the affair was minor and that he is innocent.”

‘Embarrassing, humiliating and infuriating’' ;
The affair embarrassed the political arena as well, with Knes'set
members demanding that the army prevent such incidents from |
repeating themselves at almost all costs. ;

"This is an embarrassing, humiliating and infuriating act,” said MK

Eitan Cabel {Labor}. "The IDF must handle this affair according t
the strict letter of the law. _ ?

Meretz Chairman Chaim Oron called on the army to utilize thé
investigation to the fullest, noting that "the multiple number of
incidents, in which basic values are compromised, requi'res‘
the army 1o hold a thorough investigation into the causes.”

Former Defense Minister Amir Peretz expressed his faith that "the
IDF will do all it takes to clarify that this is a failure in values which
cannot be ignored or forgiven." He added that the soldiers
responsibie for the act were "weeds which must be
uprpoted.”

i
: |
|
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Investigators say they are currently trying to ascertain whether
laptop computers were soid by a soldier to three other soldiers,
and whether they were initially taken from the flotilla vessels by
an officer.

The investigation could prove extremely harmful fo Israel as
the state strives to fend off global criticism for the raid,
which resulted in the deaths of nine Turkish citizens.
Recently the Turkel committee, which is investigating the raid on
behalf of the state, has called various leaders to testify before it,
and a UN committee is not far behind.

The soldier suspected of selling the computers was arrested late
Monday night, along with three soldiers suspected of buying
them. In the process police say they discovered additional
stolen goods in the soldier's possession, including moreé
laptop computers and ceilular phones.

- Later an officer was arrested on suspicion he sold the goods
to the soldier. The officer, a second-lieutenantin rank, is a |
commander of an army unit who had access to the ships |
while they docked at Ashdod port, awaiting their returnfo |
Turkey. !

{
i

Police say the officer stole four to six laptops from the ship anhd
then sold them to the soldier, who in turn sold them to three other
soldiers two months ago. The three have already admittedta |
making the purchases during questioning, and the computers |
were confiscated by police. They were found to be brand new, |
and not meant for sale in Israel. \

|

They also told interrogators that the soldier who sold them the

goods toid them they had been stolen from the flotilla ships, yet\
they did not pass the information on to their commanders. ‘

i

5

|
|
|
!
|
|
|
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|
|
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'RELEASED IN PART B5,NR!

Law, Rosemary C

From: Banos, Mariano H

Sent: Wednesday, August 25, 2010 5:29 PM

Ta: Johnston-Gardner, Sarah R {DRL); Andris, Matthew R; Doutrich, Jack T: Evans, Heidi B
Ce: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andreyw

L; Mann, Winston E {DRL); Bass, Warren; Sachar, Alon {NEA/IPA); Carpenter, Michael R;
Ashraf, Madeeha S; Rand, Dafna H; Jacobson, Linda; Johnson, Darin E; Lieberman, Jessica
D (DRL); Khoury-Kincannon, Sahar; Connor, Julie G; Carl Yoder, Samantha A.; Masilko,
Barbara J (USUN); Khanna, Melanie J; Gorove, Katherine M; Jacobson, Linda; Cassidy,

Joseph P
Subject: RE: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues
Attachments: 08-25-10 POTUS paper 19 Israel USUNW (DRL}) (3).doc

That Iast version does not include my edits which | am re-attaching here.

From: Johnston-Gardner, Sarah R (DRL})

Sent: Wednesday, August 25, 2010 4:11 PM

To: Andris, Matthew R; Doutrich, Jack T; Evans, Heidi B

Ce: Honigstein, Michae! D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andrew L; Mann, Winston E
{DRL}; Bass, Warren; Sachar, Alon (NEA/IPA); Carpenter, Michael R; Ashraf, Madeeha S; Rand, Dafna H; Jacobson,
Linda; Johnson, Darin E; Lieberman, Jessica D (DRL); Khoury-Kincannon, Sahar; Connor, Julie G; Cart Yoder, Samantha
A.; Masilko, Barbara J (USUN); Khanna, Melanie J; Banos, Mariano H; Gorove, Katherine M; Jacobson, Linda; Cassidy,
Joseph P

Subject: RE: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues

DRL is fine with NEA's edits. Also just wanted to point out that[ J_\

- ' B5

Thanks, j
Sarah

Sarah Johnston-Gardner

Foreign Affairs Officer

Bureau of Democracy, Human Rights and Labor {DRL}
Office of Multilateral and Global Affairs (MLGA)

202-647-2286 ;

From: Andris, Matthew R

Sent: Wednesday, August 25, 2010 3:44 PM ,
To: Doutrich, Jack T; Evans, Heidi B |
Cc: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andrew L; Mann, Winston E ! [
(DRL); Bass, Warren; Sachar, Alon (NEA/IPA); Carpenter, Michael R; Ashraf, Madeeha $; Rand, Dafna H; Jacobson,
Linda; Johnson, Darin E; Lieberman, Jessica D (DRL); Khoury-Kincannen, Sahar; Connor, Julie G; Carl Yoder, Samantha
A.; Masilko, Barbara J (USUN); Khanna, Melanie J; Banos, Mariano H; Gorove, Katherine M; Jacobson, Linda; Cassidy,
Joseph P; Johnston-Gardner, Sarah R (DRL) |
Subject: RE: Urgent Clearance: Revised POTUS Paper on Israei-Related UN Issues

\

|

1

|

i

E .
[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer] j '
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|
|
All, |
|
|
I'lt refrain fram daing further violence to this document, but will peint out the following: |

1

This email is UNCLASSIFIED.

|
|
|
|

From: Doutrich, Jack T }
Sent: Wednesday, August 25, 2010 3:31 PM ,
To: Evans, Heidi B i
Cc: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andrew L; Mann, WinstonE |
(DRL); Bass, Warren; Andrts Matthew R; Sachar, Alon {NEA/IPA); Carpenter, Michael R; Ashraf, Madeeha S; Rand, Dafha
H; Jacobson, Linda; Johnson, Darin E; Lieberman, Jessica D {DRL); Khoury-Kincannon, Sahar Connor, Julie G; Cari !
Yoder, Samantha A.; Masilko, BarbaraJ (USUN}; Khanna, Melanie J; Banas, Mariano H; Gorove, Katherine M; Jacobson,[
Linda; Cassidy, Joseph P; Johnston-Gardner, Sarah R (DRL) E

Subject: RE: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues |

This email is UNCLASSIFIED.

From: Johnston Gardner Sarah R (DRL)
Sent: Wednesday, August 25, 2010 2:15 PM |
To: Doutrich, Jack T; Bass, Warren; Evans, Heidi B; Andris, Matthew R; Sachar, Alon (NEA/IPA), Carpenter, Michael R;
Ashraf, Madecha S; Rand, Dafna H; Jacobsan, Linda; Johnson, Darin E; Lieberman, Jessica D (DRLY; Khoury-Kincannon,!
Sahar; Connor, Jufie G; Carl Yoder, Samantha A.; Masilko, Barbara J {USUN); Khanna, Melanie J; Banos, Mariano H; |
Gorove, Katherine M; Jacobson, Linda; Cassidy, Joseph P

Cc: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andrew L; Mann, Winston E(DRL)
Subject: RE: Urgent Clearance Revised POTUS Paper on Israel-Retated UN Issues

Hello again,
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t stimmed down the DRL edits and added to this version. Also adding L.

Best,
Sarah

Sarah johnston-Gardner

Foreign Affairs Officer

Bureau of Democracy, Human Rights and Labor {DRL)
Office of Multilateral and Global Affairs (MLGA})
202-647-2286

From: Doutrich, Jack T

Sent: Wednesday, August 25, 2010 1:29 PM
To: Bass, Warren; Evans, Heidi B; Andris, Matthew R; Sachar, Alon (NEA/IPA); Carpenter, Michael R; Ashraf, Madeeha &;
Rand, Dafna H; Jacobson, Linda; Johnson, Darin E; Johnston-Gardner, Sarah R {DRL); Lieberman, Jessica D (DRL);
Khoury-Kincannon, Sahar; Connor, Julie G; Carl Yoder, Samantha A.; Masilko, Barbara 1 (USUN); Khanna, Melanie J
€c: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley 1; Morrison, Andrew L

Subject: RE: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues

Paul Sutphin clears for NEA/IPA with these changes on top of Warren Bass’ version. Please send us a final version for |
reference when it is ready.

This email is UNCLASSIFIED.

|
|
!
From: Bass, Warren E
Sent: Wednesday, August 25, 2010 11:03 AM ]
To: Evans, Heidi B; Andris, Matthew R; Doutrich, Jack T; Sachar, Alon (NEA/IPA); Carpenter, Michae! R; Ashraf, Madeerpa
5, Rand, Dafna H; Jacobson, Linda; Johnson, Darin E; Johnston-Gardner, Sarah R (DRL); Lieberman, Jessica O (DRL);
Khoury-Kincannon, Sahar; Connor, Julie G; Carl Yoder, Samantha A.; Masilko, Barbara J (USUNY; Khanna, Melanie 7 |
Cc: Honigstein, Michael D; Patel, Gayatri A; Reed, Julia G; Reisser, Wesley J; Morrison, Andrew L l
Subject: RE: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues ‘[

|

Here's my guick cut at this. Looping Melanie toimake sure we're capturing the state of play on the Swiss conference,
Also looping USUN/NY, who should be copied on ali Goldstone paper, piease. Thanks much.

Warren

s8U
This email is UNCLASSIFIED.

From: Evans, Heidi B
Sent: Wednesday, August 25, 2010 10:27 AM
To: Andris, Matthew R; Doutrich, Jack T; Sachar, Alon (NEA/IPA); Carpenter, Michael R; Ashraf, Madeeha S; Rand, Dafia
H; Jacobson, Linda; Johnson, Darin E; Johnston-Gardner, Sarah R {DRL}); Lieberman, Jessica D (DRL); Khoury-Kincannon,
Sahar; Bass, Warren; Connor, Julie G; Carl Yoder, Samantha A.

3
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UNCLASSIFIED U.S. Department ot staie Case No. F-2070-04763 Doc No. GULT28905 Date: 11/U9/2012

Cc: Honigstein, Michael D; Patel, Gayatri A; Reed, lulia G; Reisser, Wesley J; Evans, Heidi B; Motrison, Andrew L o
Subject: Urgent Clearance: Revised POTUS Paper on Israel-Related UN Issues i

Dear Colleagues, .

Thank you to those that have already taken the opportunity to review our draft POTUS paper and provide feedback. !F
unfortunately appears that different offices have different informationgﬂ“

NR

|

Several people have also asked for an updated version of the draft paper, encompassing everyone’s edits thus far - J ]

which is what | am attaching here, If you haven’t already done so, please take the opportunity to look at this attache
version which has heen updated throughout the morning, and let us know by Noon if you have further comments or !
edits.

Sarah - please see note MRC1 and let me know if you have alternative wording to suggest regarding the different
submissions.

Thank vou for your assistance,
Heidi

S8y
This email is UNCLASSIFIED.

1
I
1
|
i
|
[
|
I
|
|
I
l
!
Fraim: Morrison, Andrew L l
Sent: Wednesday, August 25, 2010 8:07 AM '
Ta: Evans, Heidi B; Andris, Matthew R; Doutrich, Jack T; Sachar, Alon (NEA/IPA), Carpenter, Michael R; Ashraf, Madeel%a
S; Rand, Dafna H; Jacobsan, Linda; Johnson, Darin E :
Cc: Honigstein, Michael D; Patel, Gayatri A; Khoury-Kincannon, Sahar; Reed, Julia G; Reisser, Wesley J 1
Subject: Urgent Clearance: POTUS Paper on Israel-Related UN Issues 1
Importance: High |

Please ciear by noon the attached background paper for the President's participation at the UNGA General Debate in
September. Apologies for the shart fuse, but we learned only yesterday the topics on which NSC wanted us to focus.
Edits, corrections and cuts are welcome, but please be very sparing with any suggested additions. We're instructed to
keep this at one page max. Please send replies to both and Heidi Evans and me. Thanks. Andy

SBU
This email is UNCLASSIFIED.

]
!
|
i
|
X
l
|
1
|

|
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04183 Doc No. CUS125942 Date: 11/09/2012

RELEASED IN PART
1.4{B),B1,1.4(D)

Law, Rosemary C

From: Banos, Mariano H
Sent: Tuesday, September 21, 2010 9:28 AM
To; Martin, Julie B; Perina, Alexandra H; Gorove, Katherine M; Jacobson, Linda
Subject: Tomuschat Report
Attachments: Tomuschat.pdf I
AttachmentsClassification:
UNCLASSIFIED
Classification: UNCLASSIFIED

fui Classified by DAS, A/GIS, DoS on :08-27-2012 ~ Class: CONFIDENTIAL ~
vl Reason:[11.4(B), 1.4(D), B1 ~ Declassify on: 09-21-2025

From: Andris, Matthew R

Sent: Tuesday, September 21, 2010 8:17 AM

To: Hale, David M; Bass, Warren; Walles, Jacob; Lapenn, Jessica; Sutphin, Paul R; Rudman, Marza; Khoury-Kifncannon,
Sahar; Rudman, Mara {Jerusalem); Khoury-Kincannon, Sahar; Doutrich, Jack T; Anderson, Brooke D (USUN); Germain,
Ellen J {USUN); Masilko, Barbara J (USUN); Banos, Mariano H; Cassidy, Joseph P !
Ce: Honigstein, Michael D; Johnston-Gardner, Sarah R (DRL); Bame, David J; 'Scott_W._Busby@nss.eop.gov’; |
'prem_g._kumar@nss.eop.gov'; Waters, John R; Goldberger, Thomas H; Nossel, Suzanne F; Feltman, Jeffrey D; | 1
‘Samantha_J._Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov’ . !
Subject: RE: update on flotilla, etc

Here is the Tornuschat Committee repoert. | haven't had a chance to read it yet.

This email is UNCLASSIFIED.

|
|
i
\
R v m———— fi.
From: Hale, David M } ]r
Sent: Tuesday, September 21, 2010 7:51 AM .
To: Bass, Warren: Walles, Jacob; Lapenn, Jessica; Sutphin, Paul R; Rudman, Mara; Khoury-Kincannon, Sahar; Rudman,! |
Mara (Jerusalem); Khoury-Kincannon, Sahar; Doutrich, Jack T, Anderson, Brooke D {USUN}; Germain, Ellen ] (USUN); I
Masilko, Barbara ] (USUN}; Banos, Mariano H; Cassidy, Joseph P i
Cc: Andris, Matthew R; Honigstein, Michael D; Johnston-Gardner, Sarah R (DRL); Bame, David J; i'
'Scott_W._Busby@nss.eop.gov'; 'prem_g._kumar@nss.ecp.gov'; Waters, John R; Goldberger, Thomas H; Nossel, Suzanpe |
F; Feltman, Jeffrey D; 'Samantha_)._Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov' T 1
Subject: Re: update on flotilla, etc i

|

|

The Israelis told us of the report's release - which is surely deliberate to coincide withe Quartet meeting ? - and Molho
expressed interest in Amb Rice and Administration's approach. '

To: Walles, Jacob; Lapenn, Jessica; Sutphin, Paul R; Rudman, Mara; Khoury-Kincannon, Sahar; Rudman, Mara
(Jerusalem); Khoury-Kincannon, Sahar; Doutrich, Jack T; Anderson, Brooke D (USUN); Germain, Ellen 1 (USUN); Masilkg,
Barbara 1 (USUN}); Banos, Marianc H; Cassidy, Joseph P

Cc: Andris, Matthew R; Honigstein, Michael ; Johnston-Gardner, Sarah R (DRL); Bame, David J; I
'Scott_W._Busby@nss.eop.gov' <Scott_W._Busby@nss.eop.gov:>; ‘prem_g._kumar@nss.eop.gov’
<prem_g._kumar@nss.eop.gov>; Waters, John R; Goldberger, Thomas H; Nossel, Suzanne F; Hale, David M; Feltman,
Jeffrey D; 'Samantha_J._Power@nsc.eop.gov' <Samantha_J._Power@nsc.eop.gov>; 'dshapiro@nsc.eop.gov'
<dshapiro@nsc.eop.gov>

|
|
From: Bass, Warren i
]
|
|

!

|

!

[&EVIEW AUTHORITY: Sharcn Ahmad, Senior Reviewer} i
1 :
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UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04163 Doc No. C05125942 Date: 11/09/2012

|
Sent: Tue Sep 21 07:38:21 2010 i
Subject: update on flotilla, etc l
|
1

+ Dan, Sam, L, and NY

From: Walles, Jacob

Ta: Lapenn, Jessica; Sutphin, Paul R; Rudman, Mara; Khoury-Kincannon, Sahar; Rudman, Mara (Jerusalem); Khoury- L
Kincannon, Sahar; Doutrich, Jack T |
Cc: Andris, Matthew R; Honigstein, Michael D; Johnston-Gardner, Sarah R (DRL); Bass, Warren; Bame, David J; i
'Scolt_W,_Busby@nss.eop.gov' <Scott_W._Busby@nss.eop.gov>; 'prem_g._kumar@nss.eop.gov'
<prem_g._kumar@nss.eop.gov>>; Waters, John R; Goldberger, Thomas H; Nossel, Suzanne F; Hale, David M; Feltman,
Jeffrey D '
Sent: Tue Sep 21 07:15:08 2010
Subject: Re: update on flotilla, etc P

+Hale, Feltman

From: Lapenn, Je.ssnca
Te: Walles, Jacob; Sutphin, Paul R; Rudman, Mara; Khoury-Kincannon, Sahar; Rudman, Mara {Jerusalem); Khoury- ‘
Kincannon, Sahar; Doutrich, Jack T v
Cc! Andris, Matthew R; Homgstenn Michael D; Johnston-Gardner, Sarah R (DRL), Bass, Warren; Bame, David J;
'Scott_W._Busby@nss.eop.gov' <Scott_W. __Busby@nss eop.gov>; ‘prem_g. _kumar@nss eop.gov' |
<prem_g._kumar@nss.eop.gov>; Waters, John R; Goldberger, Thomas H; Nossel, Suzanne F
Sent: Tue Sep 21 06:17:05 2010

Subject: Fw: update on flotilla, etc

Tomaschat report expected today. Flotilla as early as tomorrow, per GVA below.

1

i

i

I

|

From: Khanna, Melanie ] T

To: Donahoe, Eileen C; Griffiths, Douglas M; Geneva HRC15 |
Cc: Nossel, Suzanne F; Lapenn, Jessica; Banos, Mariano H; Johnston-Gardner, Sarah R (DRL); Cassidy, Joseph P; Bass,, |

Warren I

Sent: Tue Sep 21 05:23:47 2010 |
Subject: Re: update on flotilla, etc |
|

Never mind msg below-the latest now is that all of item 7 will be the 27th as planned and Tomaschat report will be out |

later today. Flotilla report may be ready tomorrow. 1

|

|

l

From: Khanna, Melanie ]

To: Donahoe, Eileen C; Griffiths, Douglas M; Geneva HRC15

Cc: Nossel, 5uzanne F; Lapenn, Jessica; Banos, Mariano H; Johnston-Gardner, Sarah R (DRL); Cassidy, Joseph P; Bass,
Warren

Sent: Tue Sep 21 04:22:37 2010

Subject: update on flotilla, etc

israeli Amb met with OHCHR flotilla Secretariat and HRC Secretariat yesterday. They said to expect debate on1 .
the flotilla report on September 28, with the report to be released some time before that. Tomaschat reporﬂ
expected to be out tomorrow| | 11.4(B

)
11.4(D)

[B1

2 .
|
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. CUs125942 Date: 11/08/2012

Melanie J. Khanna

Legal Adviser

.S. Mission to the U.N. and

Other International Organizations
+41-22-749-4316 |

+41-20-749-4343 (Fax)

!
i
|
|
|
l
!
!
|
|
f
|

i
|
|
\
|
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UNCLASSIFIED U.5. Department of State Case No. F-2010-04163 Doc No. C05125909 Date: 11/09/2012

[RELEASED IN PART 1.4(B),B1,1.4(D)

Law, Rosemary C

From: Banos, Mariano H
Sent: Friday, September 24, 2010 9:48 AM
To: Jacobson, Linda; Gorove, Katherine M; Perina, Alexandra H
Subject: FW: revised flotilla res
Agtachments: Decument.pdi
AttachmentsClassification:
UNCLASSIFIED
Classification: UNCLASSIFIED

FYI: getting worse.

————— Original Message-----

From: Khanna, Melanie J

Sent: Friday, September 24, 2018 9:42 AM
To: Andris, Matthew R} Nossel, Suzanne F; Hale, David M; Bass, Warren; Walles, Jacob; Lapenn,
Jessica; Rudman, Mara; Khoury-Kincannon, Sahar; Rudman, Mara (Jerusalem); Khoury-Kincannon,
Sahar; Doutrich, Jack T; Anderson, Brooke D (USUN); Germain, Ellen J (USUN); Masilko, Barbaga
1 (USUN}; Banos, Mariano H; Cassidy, Joseph P

Cc: Honigstein, Michael D; Johnsten-Gardner, Sarah R (DRL}; Bame, David 1; l
‘Scott_W._Busby@nss.eop.gov'; 'prem_g._kumar@nss.eop.gov'; Waters, John R; Goldberger, Thomas
H; Feltman, Jeffrey D; 'Samantha_J. Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov'; Donahoe,
Eileen C; Khanna, Melanie J; Cassayre, Mark J; Le Mon, Christopher J; P-I0 Duty; Katz,
Jonathan D

Subject: revised flotilla res

Attached is the flotilla resolutiaon as distributed to all delegations in Geneva today. It i
differs from the one we saw here last night in a number of respects, including in welcoming|
(vice noting) the FFM report, endorsing its conclusions, and calling for follow up during tﬁae
March (vice June) HRC session. They also dropped the reference to the NY investigation. l

Melanie 1. Khanna 1.4(B)
Legal Adviser 1.4(D)
U.S. Mission to the U.N. and B1 |

Other International Organizations
+41-22-749-4316
+41-22-749-4343 (Fax)

————— Original Message-----

From: Horn, Urszula

Sent: Friday, September 24, 2018 2:89 PM
To: Khanna, Melanie J

Subject: FW:

Classified by DAS, A/GIS, DoS on :08-30-2012-Class: CONFIDENTIAL ~ Reason:
As requested. 1.4(B), 1.4{D), B1 ~ Declassify on: 09/24/2020

Best regards,

|REVIEW AUTHORITY: Sharon Ahmad, Senior ngigyggj

1
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Loc No. CUb125%0Y Date: 11/09/2012

This email is UNCLASSIFIED

Urszula I. Horn

Office Management Specialist
Legal Affairs

U.S5. Mission Geneva

Route de Pregny 11

1292 Chambésy
Tel:+41(8)22.749.4468

Cell: +41 (8) 79 841.3469

————— Original Messape-----

From: Horn, Urszula [mailto:HornU@state.gov]
Sent: Friday, September 24, 2916 2:82 PM

To: Hern, Urszula

Subject:

Please open the attached document. This document was digitally sent to you using an HP
Digital Sending device.

To view this document you need to use the Adobe Acrobat Reader. For more information on the
HP MFP Digital Sending Software or a free copy of the Acrobat reader please visit:

http://www.hp.com/go/HP Digital Sender Module.com

'

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05125909 Date: 11/09/2012
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UNCLASSIFIED U.S. Uepartment of State Case No. F-2010-04163 Doc No. CUb125904 Date: 11/09/2012

[RELEASED IN PART B5|

Law, Rosemary C

From: Banos, Mariano H

Sent: Monday, September 27, 2010 6:38 PM

To: Perina, Alexandra H; Pomper, Stephen E; Harris, Robert K; Jacobson, Linda; Martin, Julie B;
Cleveland, Sarah H

Cc: Guarin, Marc F ’

Subject: RE: Amb. Rice question on HRC flotilla mission | |

From: Perina, Alexandra H

‘Sent: Monday, September 27, 2010 6:31 PM

To; Pomper, Stephen E; Harris, Robert K; Jacobson, Linda; Martin, Julie B; Banos, Mariano H; Cleveland, Sarah H
Ce¢: Guarin, Marc F

Subject: FW: Amb. Rice question on HRC flotilla mission

Al — We might share with Warren the following points to give him a bit more context about the various issues in play ‘ |
here and where the USG is on them.l

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer] |
1

f

|
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UNCLASSIFIED U.s. Department of State Case No. F-2010-04163 Doc No. CO2120904 Date: 11/09/2012
|

From: Jacobson, Linda '

Sent: Monday, September 27, 2010 2:26 PM ]

To: Bass, Warren; Banos, Mariano H; Martin, Julie B; Perina, Alexandra H

Ce: Harris, Robert K |

Subject: RE: Amb. Rice guestion on HRC flotilla mission i
|

From: Bass, Warren

Sent: Monday, September 27, 2010 2:21 PM

To: Banos, Mariano H; Martin, Julie B; Jacobson, Linda; Perina, Alexandra H
€c: Harris, Robert K

Subject: RE: Amb. Rice question on HRC flotilla mission

Linda, Julie, and Alexandra, please let me know if there’s anything else you'd like to add—I'd like to write back to the
boss this afternoon.

From: Banos, Mariano H

Sent: Monday, September 27, 2010 1:24 PM
To: Bass, Warren; Martin, Julie B; Jacobson, Linda; Perina, Alexandra H |
Cc: Harris, Robert K
Subject: RE: Amb. Rice question on HRC flctilla mission !

Hi Warren,

|
|
5
|
l
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UNCLASSIFIED U.S. Department ot State Case No. +-2010-04163 Uoc No. CUb125904 Date: 11/U08/2072
l !
|

Mariano i

From: Bass, Warren

To: Banos, Mariano H

Cc: Harris, Robert K

Subject: Amb. Rice question on HRC flotilla mission
Importance: High

Gents, Amb. Rice had a question about the HRC flotillal |

|
Sent: Monday, September 27, 2010 12:49 PM i
!
!
i
!
|
E

Please let me know L's thinking, and I'll onpass to the boss.

!
|
Thanks much. l
Warren ' [
| |

|

3
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UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04163 LDoc No, CU5125904 Date; 11/09/2012

Law, Rosemary C

From: Banos, Mariano H

Sent: Monday, September 27, 2010 2:28 PM

To: Jacobson, Linda

Subject: ' RE: Amb. Rice question on HRC flotilla mission i

Thank you. Thank you. Thank you.

From: Jacobson, Linda

Sent: Monday, September 27, 2010 2:26 PM

To: Bass, Warren; Banos, Mariano H; Martin, Julie B; Perina, Alexandra H
Cc: Harris, Robert K "

Subject: RE: Amb. Rice question on HRC flotilla mission

Fromt: Bass, Warren
Sent: Monday, September 27, 2010 2:21 PM
To: Banos, Mariano H; Martin, Julie B; Jacobson, Linda; Perina, Alexandra H

Subject: RE: Amb. Rice question on HRC flotilla mission

Linda, Julie, and Alexandra, please let me know if there’s anything else you'd like to add—1'd like to write back to the
boss this afternoon.

!
Cc: Harris, Robert K r
|
|
|
|
|
|
From: Banos, Mariano H j

|

|

Sent: Monday, September 27, 2010 1:24 PM |
To: Bass, Warren; Martin, Julie B; Jacobson, Linda; Perina, Alexandra H |
Cc: Harris, Robert K ,
Subject: RE: Amb. Rice question on HRC flotilla mission !
|

Hi Warren, [

UNCLASSIFIED U.S. Depariment of Staie Case No. F-2010-041863 Doc No. C05125904 Date: 11/09/2012
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Mariano

From: Bass, Warren

Sent: Monday, September 27, 2010 12:49 PM

To: Banos, Mariano H
' Cc: Harris, Robert K
Subject: Amb. Rice question on HRC flotilla mission
Importance: High

Gents, Amb. Rice had a question about the HRC fiotiliq[ \

Please let me know L's thinking, and I'fl onpass to the boss.

Thanks much.
Warren

l

5 |

|
|
:
r
\
\
l\
l
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C00125804 Date: 11/09/2012

Law, Bosemary C

From; Banos, Mariano H

Sent: Monday, September 27, 2010 1:24 PM

To: Bass, Warren; Martin, Julie B; Jacobson, Linda; Perina, Alexandra H

Cc: Harris, Robert K

Subjeci: RE: Amb. Rice question on HRC flotilla mission

Hi Warren, I
Nariano

‘ |
| |
From; Bass, Warren | |
Sent: Monday, September 27, 2010 12:49 PM | ‘
To: Banos, Mariano H !
Cc: Harris, Robert K ‘ ‘
Subject: Amb. Rice question on HRC flotilla mission l
Importance: High 1 ,

1

\

|
Gents, Amb. Rice had a guestion about the HRC flotilla| | |

Thanks much,
Warren

i
1
\

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No, C05125804 Date: 11/09/2012
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Law, Rosemary C

From: ' Banos, Mariano H
Sent: Monday, September 27, 2010 10:13 PM
To: Townley, Stephen G

Cc: Cleveland, Sarah H; Schwartz, Jonathan B; Aswad, Evelyn M; Martin, Julie B; Harris, Robert
K; Perina, Alexandra H; Gorove, Katherine M; Jacobson, Linda

Subject: Per your request: Update on Isragl and the HRC

!
[RELEASED IN PART B§] f
|
!
|
Attachments: HRAC_Tomuschat. DOC; LEGAL-#265485-v1-Flotilia_Intervention_at_HRC.docx ’

|

Steve,

As is usual in the HRC, I've expanded my mandate to report on alf things Israel at the HRC, not just the Flotilla. |am
leaving on TDY tomorrow, but am ccing Julie Martin who can provide any relevant updates that may occur in the next

could of days.

Goldstone: The Tomuschat Committee released its report mandated by the HRC to “to monitor and assess any
domestic, legal or other proceedings undertaken by both the Government of Israel and the Palestinian side” with

respect to Operation Cast Lead. |

Flotilla: The Flotilla Fact Finding Mission {FFM) presented its report to the HRC this week,| |

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

l .
t

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05125892 Date: 1‘1/0912012l
StateDept02539



051287607 IED U.S. Department of State Case No. F-2070-U4163 Doc No. CUDT28/60 Date: 121172012

[RELEASED IN FULL]

Law, Hosemarv C

From: Heinemann, Thomas B

Sent: Friday, September 02, 2011 9:17 AM

To: Schwartz, Jonathan B

Cc: Gorove, Kathering M; Kimbali, Emily J; Conklin, Maegan L; Jacobson, Linda

Subject: RE; Turkey Expels |sraet's Ambassador and Cuts Military Ties Over Gaza Flotilla Raid

Dispute - NYTimes.com

Classification: UNCLASSIFIED

Sounds promising.
This email is UNCLASSIFIED

----- Original Messapge-----

From: Schwartz, Jonathan B

Sent: Friday, September 82, 2011 9:11 AM

To: Heinemann, Thomas B

Cc: Gorove, Katherine M; Kimball, Emily J; Conklin, Maegan L; Jlacobson, Linda

Subject: Turkey Expels Israel’s Ambassador and Cuts Military Ties Over Gaza Flotilla Raid

~ Dispute - NYTimes.com

IC3?

http://www.nytimes.com/2011/09/083/world/middleeast/@3turkey.html

This email is UNCLASSIFIED

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

4
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RELEASED IN FULL|

Law, Rosemary C

From: Heinemann, Thomas B
Sent: Friday, June 17, 2011 9:56 AM
To: Schwartz, Joenathan B; Jacobson, Linda
Cc: Ingber, Rebecca M
Subject: forfeiture action against flatilla ships
Attachments: 1640296317 .pdf
AttachmentsClassification:

UNCLASSIFIED
Classification: UNCLASSIFIED
SensitivityCode: Sensitive

Creative use of 18 usc 962 by an American victim of a Palestinian terror attack to try to tie up the flotilla by faunching a
| forfeiture action against the ships.

SBU
This emait is UNCLASSIFIED.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer

1
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‘C05128775IED U.S. Department of State Case No. F-2010-04163 Doc No. GUDTZB/ /0 Date: 12/1//2012
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RUBY . chﬂm Ly TEZ
Zhe I A N
i ’_"',_"'"_..';;‘:'_d o~ i 5_:": x
CLERK OF ¢4 AR . e &
"f P \_:"
- =
JL’\! 18 ﬂﬂﬂ L lren iy
Pate: o )
.“a’r}gmu
[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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AU AdlfRew 1) Samans o Uivil AsBon {Page )

Civil Acrion No

PROOF OF SERVICHE
(This yection Should not be filed with the court unless required by Fad B Cio, P 4 th)

This surtmans Q1 frame of fadividied aul tife. i
! s

was reecived by me on ey

U1 1 persanally served the summons on the ingividua ! ar g

CHI fefittio: Cor

03 Vel the summaons at the individd s residence or usual place of ahode with fram

ca person of sphable ape and discpstion who resides there,

01 dbtes and maileed 2 copy ke individual®s last kagwn address; or

21 1 served Fhe sumneons O e of individu] . who i

designated by Taw o accept service of process an bela ! of siouar of eeganizutio

O fefenie) LOr
T Feetprned the summaons uiexceuled becayse -
O3 Other wparihu:
My fees are § far traviel and § for services, Tpra total of § .00

I dectire wpder penally of perjury thar this informarion is o,

Date:

Server e sidiedure

Prgividd poerad el {iite

Server y afffioss

Additional infarination regording uitempted service, cle:
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JUDGE HOLWELL

UNITED STATES DISTRICTY COURT
FORTHE SOUTHERN DHSTRICT OF NTIW YORK

DRCALAN I BALER
Plaintifl,

sagainst-

[RELEASED IN FULL]

THE MAVI MARMARA,
THE AUDACITY OF HOPE,
THE RACIEL CORRIL,
THL CHALLENGER 1,

THE CHALLENGRER 11, . COMPLAINT
I GAZZE.

THE TALL

THE ARION,

THE SFENDONT (ROAT R000),

THE TAMARA (BLEFTITERE MESOGHIOS),
TIHE SEVEN Y WO (IRENE),

T FINCH,

THE TAHRIR,

and THE STERFANQ CHIRJIANI,

Defendants.

Plaintiff, by his counsel, heveby ufleges for his Complaint as follows:

NATURE OF THE ACTION

oL This is an nformer’s action under 18 11.S.C. § 962, peeking forfeiture of the
veasely ligted below (the “Defendant Veszals™:

The Mavi Marmara.,
The Audacity of Hope,
The Rachel Corrie,
The Challenger 1,

The Challenger LI,

The Gazze,

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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The Tali,

The Aviop,

The Sfendoni (Boal §HOG),

The Tamara (Llefthert Mesophios),
The Seven Y Twa (frene),

The Iinch,

The Tahrir and

The Stefane Chiriani

2. The Defendant Vessels are sabject to forfeiture purspant o 18 1L8.C. § 962,
witich providey i refevant part that:

Whoever, within the United States, furnishes,| fits
out, arms, or attempts to fwnish, fit oul or arm.|any
vessel, with intont thut such  vessel shalll be
emploved in Lhe service of any foreign princd, or
state, or uf any colony, districl, ar poople. Lo crjise,
or commil hostifities apainst the subjects, citigens,
or property of any foreign prince or state, or offany
colony. district, or people with whom the Lrited
Stafes is ul peace ...

Shall be fined uwnder this title or imprisoned (not
more than three years, or both,

Fvery such vessel, her tackle, apparel. and furniture,
toocther with all matertals, arms, ammunition, [and
stores which may have heen procured for |the
building and equipment thereaf, shall be forfeiged,
one half’lo the use of the informer and the other half
to the use of the United States.
18 U.S.C. § 962,
3. The Defendant Yessels are subject to {orieiture under § 962 hecause, is detailed
below, organizations and parsons acting within the United States have Fupnished and fitted out,

and have attempted to fumish and fit out, the Defendani Vessels,| with the intent that the

Delendant Vessels be employed in the service of & group of anii-Tsteeli insusgenls Lo cruisc and

2
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commit hostilities against the Swte of fstuel, @ slate with which the Bnited States 18 @t peace.
Specifically, the Defendant Vessels have heen and/or will be used [l vicolale lsrael™s nava
siockade of the Gaza Strip, and (o otherwise commit hostilities against tsreel,

4, The plaintiff, Dr. Alan 1 Baoer, is an American cifizen and a professiona
biologist. On March 21, 2002, Dr, Baver and his young son were seveiely injured in a bombing
altack carried out by Palestindan terreristy in Jernsalem, lsracl,

3. The plaintfF has informed the United States Atlarney General that the Refendant
vessels buve bean furnished and fitred out, and/or that attempts have been made to furmish and
Fit out the Defendant Vessels, in violation of 18 1150, § 932, Vixhibit A.

6. The plaintiff is therefore an “informer™ within the mearing of § 932, and thus is
emitled to one haif of the proceads of the forfeituve of the Defendant Vessels.

JURISDICTION AND VENUE

7. This Court has subject-matter jurisdiction over this action pursvant to 28 U.S.C. §
1337 and 18 L1.S.C. § 962,
8. Venue is proper in this Cowrt because violations of 18 [.1.5‘5‘{?, § 962 mving nse to
the furfeiture took place in the Southern District of New Yaori.

STATEMENT OF FACTS

Y. [n 2007, the Flamas terrorist orpanization seized powdr in the Gaza Strip, snd
hegan (o carry out systematic rocket and missile attacks against civilign Largets in Isracl, which
killed and injured a lavge number of civilians and caused exrensive property damagpe.

10. ‘Thereafter, in order to limit Hamas™ ability 1o receive material supporl enabling it

to carry out such attacks, the State of Israel imposed & matitime blockade en the (Gaza Strip.

3
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I
lsracl orpanizations in. the TLE., wpcther with a coalition of violen
organizations from other countries, initiated and organized efforts to b
harm Israeli seeurity and te@ support the Hamas-contolled governm
sending the Detendant Vessels to the Guoga Strip, and vatsed funds i
purchased, equipped, [urmished and Hited out the Detendant Vessels 1o

12, The anti-lstael orgamzations i the U8, referred to i
include, without lin'litatit:nn; the “Free Gaza Movement™ and the 1,

(eollectively hereinafter: “LLS. Organizational Offenders™.

The ULS, Organizational Offenders vaised funds m ol

purchased, equipped. Turnished and fitted oue the Defendam Vesseld

above, From donors focated in the U.S., using internet sites located ane

allltated organizations in the LS., and using bank accounts located in
4. The 1S -hased internel sites, affiliawed organizations w
fo in the previous paragraph include the lollowing:

a. Tnternel Sitey

The 1.8, Organizational Otfenders raised funds in 1

purchased, cquipped, furaished and litted oul the Defendamt

stated above, through the follawing internel sites localed and

http://www. frecoaza org

hitp:/fustogaza org
http://ustogazawest.org

4
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Following the imposition of fsracl's maritime. blockade an the Gaza Steip, anti-

anc/or militant anti-lsrac
reach srael’s blockade, o
bt in the Gaza Strip, by
the LLS. with which they
Frhat purpuse.

N e previous paragraph

5. Boat 1o Gaza project”

e LIS, with which rhey
. Tor the purposes stated
operated in the U.8., via
he Uhnited States,

wd hank accounts relerred

he LILS., with which they
Yessels, For the purposes

operated in the 11§
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b, Ajfiliated Organizationy  Bonk Aveounts

The .S, Organizational Oflenders raiged funds in fhe LS., with which they

purchased, squipped, furnished and fitted out the Defendant] Vessels, for the purposes

stated ahove, hy soliciling donations that were channeled thiough the following US.-

hased organizations and their U8 -based bank sceounts:
Instinte for Media Analysis

143 West dih Strect #21
New York, NY 143{(12

Stand for Justice
PO Box 373
Broarsville, NY [ 2408

Americin Uducatiomal Trust LE ' i
PO Hox 53347
Washington, 13C 20009

15, The 1S, Qrgantzational Offenders, ogether willh a voalition of wiolent and/or
militant anti-lgrael orpanizations from other couniries, have attempted and/or are intending (o
attermpt to violate Tsrael's blockade of the Craza Strip using the Defendant Vessels. with the
common purpose of violaling and undermining [sracl’s hlockade of |the Gaza Strip, hasming
Ixraehi security and supporting the Hamas-contralled government tn the|Gaza Strip. For example,
the “ULS. Boat 1o Gaza projee™ has explained that the Defendant Vessels are being used "o
break the blockade of Gaza and tn end the occupation of Palestine” Therelore, the ULS,
Organizationa) Otfenders and the coalition of violent and/ov militany anti-fsrael organizations
with which they zre pllied and acting jointly for the purposes deseribed ahove are acting “is the
service nf [e] ... colony, district, or peopie™ within the meaning of § 968, See The Three Frieads,
17 8.CL 495, 500 (1897) (Moiding thar 18 U500 § 23, now codified at § 962, applies to any

group “associated together in a common political enterprise” againg 2 ULS. ally).
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i
j
!

| 6. The efforts and atlempls 1o viehte and undermine lsradl s maritime blockade of
i

, ‘ i : .
the Chaza Strip, W harm [sraeli seeunty and Lo support the H:-ums-c.rm{miied governmen! in the

CGaza Strip using the Defendant Vessels, constitute cruising and commilting hostilities against the
iz I

subiects. cilizens, and property ol the State of lsrael. with whom the t Jl’lFlt‘-Cf States 18 ol peace.
' i

CLAIM FOR FORFIEITURIE E

17, “The preceding paragraphs are incorporated hy refierencd ﬂs.[!‘u‘mgh fully sel Torth
herein. :

18, Persons acting within the U8, have furnished and E111‘cu| aut and attempted tn-
Murnish und i o the Detendant Vessels, with the intent that the Defenfant Vessels be employed
in the service of o coluny, district, or people, o crose amnd L‘.UI'I’%IYU:E host{lities against the suljeets.
citizens and property of The Staie ol Laracl, with whom rhe United Staleg s al peace.

f
1y, Plaintiff has notified the Attorney Geperal of the facts dhove, and is therefore an
i

i
i
{
|

“informer” within the meaning of 18 ULS.C. § 962,

&

20, Accordingly, the Defendant Vessels. and their lackld, apparel, and furniture,
i
together with all malerials. arms, ammunition. and stores which may hlve been procured for the

i
building and equipment thereof, should be forfeited, one half to the ue of the plaintiff and the

other half to the use of the Uniled States. :

PRAYER FOR RELLER :
WHEREFORE, plaintift pravs that all persons having EII'IiiI‘HL"I'C."\'I’ i the Defendant

Vessels be summoned 1o appear and show cause why the Defendant I\f pssels (and thenr tackle,

apparel, and furniture, Logether with all materials, arms, ammunition, ahd stores which may have
§

been procured for the building and equipment thereaf) should not beE forfeited, that this Court
decree forfeiture of the Defendant Vessels (and their tackle, apparel, add lumniture, together with

G a
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all materials, arms, ammunition, and stores which may have heen progured for the huilding and

equipment thereol) 1o the plaintitl and to the Dniwed States of Americg, in egqual shares, and that
thiy Court grant plaintiff such (urther wehief as this Cour! may deem just and proper together with

hig costs and dizhursements in this action,

Dated: Brooklyn, New Yock
Jung Fo, 201

Respeot fully submitted,

TIHE BERKMANTAW QFFICL, 110
Counsed for Ploingifl

Fy: éj{‘ﬁ“ #"_7;&"{""___

Rui}t; 1 Tolchin, Fasq.

P11 Livingston Stfeet, Suite | 028
Rroaklyn, New York 11201
Telephone: (718) 835-3627
Fax: (718) 504-494.3
RIT@Eolchinlaw.gom

3

douildlds

Dkn\{.\ 2 W\l
o Livin NG Yo ‘5-\,,‘ S\ \9 28

Broolk r\ﬁ\kll\zb\
Al ) gss—3C2%-
Fed 1 (7UE)  SDY~ 95493

d.gh'wv\\gp@ beele e o heun . Cevin,

7
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EXHIBIT A
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Jung 13, 2011

BY FEDERAL EXPRESS AND BY FAR: {202} 307-6777

Hon. Eric H. Holder, Jr.

Unitad States Attorney General
U.5. Department of lustice

450 Pennsylvania Avenue, MW
Washington, 0.C. 20530-0001

Re: Violations af Section 962 of Title 18 of tha Unijted States Cede

Dear Attorney General Hdlder,
As you are aware 18 U.5.C. § 962 provides in ralevant part as fotlows:

whoever, within the Unlted >tates, furnishes, fits out, arms, or
attampts to furnish, fit out or arm, any vessal, with jintent that
such vessel shall be employed in the service of any foreign prince,
or state, or of any colony, district, or people, (o cruisel or commit
hostilities against the subjects, citizens, or property oft/n-y faoreign
prince or state, or of any colony, district, or pecple kwith whom
the United States is at peace ...

shail be fined under this title or imprisoned not mor-ﬁ than three
years, ar both. i

Every such vessel, her tackie, apparel, and furniture, together
with all materials, arms, ammunbition, and stores which may have
been procured for the building and squipment thergof, shail be
farfeited, one half to the use of the informer and the gither balf to
the use of the United States.

18 U.5.C. § 962 (emphasis added}.

| write you as an “informer” pursuant to 18 US.C. § 962 to rotify yeu that
according to the information that [ have received an organization known as the
“Free Gaza Movement” (“FGM”), while acting within the United States, has
‘furnished and fitted out, and has attempted to furnish and fit out, a large number of
vessels {listed below), with the intent that those vessals be employed in the service
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af a group of anti-israeli insurgents to cruise and commit hostilities against the State

of israel, a state with which the United States is at paace.

Spacifically, the vessels at issue have been and/or will be ysed to vialate
israel’s naval blockade of the Gaza Strip, and to otherwise commit hastilities against

Israel

Accoeding to the information that | have received, the vessels that persons
acting within the United States have already fucnished and fitted out and/or
attempted to furnish and fit out, in vinlation of § 962, are the following:

e The Mavi Marmara
s The Audacity of Hope | .
¢ The Rachel Corrie

e« The Challenger|

e The Challenger li

» The Gazze

e The Tali

&« The Arion

¢ The Sfendont (Roat 30C0)
¢ The Tamara (Bleftheri Mesoghios}
e The Seven Y Twa (trene)
¢ The Finch

s The Tahrir

a The Stefano Chiriani

Pursuant to § 962, 1ntend to bring an action tor forfeiture of all the vessels
listed above, with half of che proceeds to the uadersigned as in-formqar ahd the other
half to the United States. While a conviction is not a prerequisk for forfaiture

f- under 5 962 (see The Three friends, 17 S.CL 495, 497 (lB!.‘-,i“r’)j,é | nonstheless
respectfully request that your office take all appropriate steps to bring to justice tha
parties involved in violations of § 962 in respect to thase vessels.

Please do not hesitate to have your office contact me to obtain any further
details or nFarmation that you may reguire,

Sinserely,

teal

iy

Dr. Alan J."Baue‘r-

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05128777 Date; 12/17/2012

StateDept02553



Uoc No. Gus128/ /7 Date; 1241 (12012

77 7]3IFIED U.S. Department of State Case No. F-2010-04163

oA (RS N o

C05128

P e e Lo PRI P e [ L A ]

49 Ussishkin St

Jerusalem 94542 israel
Tal.011-972-2-623-5496
alanjosaph. bayer@gmail.com
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PLAINTIFFS DEFEMDANTS

Dr, Alan J. Bauer

The Mavi Marmara, el 4

NAME, ADDRESS, ANC TELEPHONE NLUMBER ATTORNEYS (IF KNOWN)

A.,VI?RNEVS (FIRM !

wnl é

I R NG Law Office 111 Livingstan Sk,
Ste. 1928 Brooltlyn, New York 11201 Tel: (718) 855-3627
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S
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ties against a U.S, ally}.

2
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[ 1810 ALHFiLANE | 1362 PERBONAL INJURY - 12K 3 WITHRRAWAL 3 1410 AMTITRUST
1 1140 INSURANGE | 1315 AIRPLANF FRODUCT MED MM PRADT.OF ) 1625 DRUG 28 USC 157 P 1150 RANKS 8 BANKING
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(EXCL VETERANS) 1 1360 DTHER FERSDNAL | ]380 PROPERTY ONMAGE { | AE? BLAGH LUNG {m23] 11875 CUSTOMER
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| 1220 FORELOSURE | Y4d3 HOLISING! 2 LEC 2285 DETERMINATION
| 1230 RENT LEASE & AUGTAMMOPBATIENG [ FH30 HABEAS CORPIES | 1457 MATUKALIZATION UNDER EQUAL ACCESS
B TMENT { [144 WELFARE | 1636 DEATH PENALTY APFLICATION TO JUSTICE
[ 1240 TORTS TOLAND [ 1145 AMERICANS WITH | 1540 MANDAMUS & OTRHIGR | | 463 MARRAS CORPL. {19580 CONSTITUTIONALITY
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[ 140 QTHER CIVi, RIGHTS

REAL PROPERTY
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DEMAND &
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DO YOU CLAMM THIS CASE IS RELATED TO)
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[
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DOCKET HUMBER
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CITIZENSHIP BELOW
{26 USC 1322, 1441)
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PLAINTIFF(S) ATDRESS(ES) AND COUNTY(IES)

Dr. Alan J. Brauer
49 gsishkin St
Jderusalem 84342 [srael

DEFENDANT({3) ADDRESS(ES) AND COUNTY(IES)

DEFENDANT(S) ADCRESS UNKNOWN
REPRESENTATION IS HERERY MADFE THAT, AT THIS TIMCE. | HAVE BEEMN UNABLE, W!TH REAS)
RESIDENCE ADDRESEES OF THE FOLLGWING DEFENDANTS: ’

CINABLE DILIGENCGE, 10 ASOERTAIN THE

Cheek one:  THIS ACTION SHOULD RE ASRIGNED tO: [ WHITE PLAINS

(DO NOT check either hox lhis.a}’RlEiO?ER FETITION.)

[v] MANHATTAN

DATE . "f"f"/’[ snswf;ymwmmo AOMITTED
. ey { ] ND
e k] YLS (OA

REGEIPT # Atloiney Lary

‘O BRACTICE IN THIS DISTRIGT

v aomTren Mo, £ Oy, do0g

Cow o HRAF3G

oy :
Magistrale Judge 8 1o be designaled hy The C‘,laric'mrm%%iﬂ)@h PECK
13

Magistrate Jodge

Ruby J. Krajick, Clark of Couri by ___ ... . Dapuly Clank, DATED

__Is 8o Designated.
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JUDGE HOLWELL 11 OW |4-
£ 4 CIV |47
UNTTED STATES DISTRICT COURT /L

FORCTHE SOUTHERN DISTRICT OF NEW YORIK

DR, ATAN J. BAUER
Plajntiff,
 -against- Civ N
THE MAVI MARMARA. RELEASED IN FULL]
THE AUDACTTY OF HOPE,
THE RACHIEL CORRILL,
THE CHALLENGER I,
THE CHALLENGER 11, . LOMPLALNT
T GALZL,
THE TALL
THE ARION,
THE SFENDONT (BOAT 8000),
THE TAMARA (ELEFUIER]I MESOGHLIOS,
THE SEVEN Y TWO (IRENE),
THE FINCH,
THE TAHRIR,
and THE STEFANQ CHIRIANI,

Delendants.

Plaintiff, by his covnsel, hereby alleges for his Complaint as follbws:

NATURE OF THE ACTION

1. Thig is an informer’s wetion under 18 U.S.C. § 962, secking forleiture of the

vessels listed helow (the *Defendant Vessels™:

The Mavi Marmara,
The Audacity of Hope,
‘I'he Rachel Corrie,
The Challenger [,

The Challenger [,

The Gazze,

IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
[ .
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The Tall,

The Avion,

The Sfandont (Boat 8000),

The Tamara (Llcofiheri Mesoghios),
The Seven Y Two (lrenc),

The FFingh,

The Tabrir and

The Stefano Chiriani

2. The Defondant Vessely are subject w forfeinnre purspant o 18 LES.C§ 962,
wliich provides in relevant part that:

Whoewver, within the United States, furnishes)| fits
oul, apms, or atfempts o fumish, 70 ow or arm,|any
vessel, with intent thut such  vegsel shalll he
emploved i the service ol any Foreign prined, or
state, or of any colony, distriet, or people. o crijise,
or conunil hostilities against the suhjects, citigens,
of preperty of any foreign prince ar state, or oflany
colony, district, or people with whom the [rited
Stales is ul peace .,

Shatl be fined under this tte or imprisoned|not
more than three years, or boih,

Every such vessel, her tackle, apparel, and furnitpee,
together with afl materials, arms, ammunidon, [and
stores which may have been procured for |the
building and equipment thercat, shall be forfeited,
one hall’to the use of the informer and the other half
ta the use of the United States.

L& L5.CL 5 962,

3. ‘The Defendant Vessels are subject to Torferture under § 962 hecause, us detailed

below, organizations and persons acting within the tinited States han furnished and fitted out,
and have attempted to fumish and it out, the Defendant Vessels,| with the intent that the

Defendant Vessels be employed in the service of o group of ami-lsraeli insurgents to cruise and

|
|
|

2
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commit hostilities against the Stute of Jsmel, & stae with which the Tnited Stetes is al peace.
Specifically, the Delendant Vessels have heen andfor will he used [t violale Israel™s naval
bivckade of the Gaza Strip, and 10 otherwise commit hostilities apainst lsracl,

4, The plaintttf, Dr. Alan ). Bauer, ix an American cilizen and a professions!
hinlagist. On March 21, 2002, Dr. Bover and his young sen were seve cly injured in A bombing
attack carricd out by Palestintan errorists in Jerusalem, tsracl,

5. The plaintf has informed the United Stales Attorney General that Lhe I‘)ef’ia.:nditnt
Vessels bave Deen furnished and ftred out, and/or that attempts have been made o Furnish and
fit out the Defendant Vessels, in violation of 38 11,5, § 932, Tixhibit A.

0. The plainti‘l'[' ig therefore an “informer™ within the meaning of § 932, and thus iy

sels.

o

entitled to one half of the proceeds of the forfeiture of the Defendant Ve

JURISDICTION AND VENUE

7. This Court has subject-matter jurisdiction over this actiop pursuant to 28 U.S.C. §
1337 and 18 1).8.C. § 962.
8. Venue is proper in this Courl because violations of 18 {1.5.C § 962 wiving rise to
the forfeiture ok place in the Southern Ristrict of New York.

STATEMENT OF FACTS

9, [h 2007, the Flamas terrorist organization seized powdr in the Gaza Strip, and
hegan (o carry oul systematic rockel and missile attacks against civilign targets in lsracl, which
killed and injured a large number ol civiliany and caused exrensive property damage.

O, Thereafter, in order to limil Hamag® ahility to receive material support enabling it

to carry out such attacks, the State of isracl imposed & maritime blockade on the Gaza Strip.
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L
(srael organtzations in.lrhc-: LLS., ogcther with a-coalition o violent
organi'z.mi.cms from other couniries, initiated and organized etforts to b
hatm Jsraeli security and te support the I,-i:-1nlu-1.'xuc:_'_u'1trnlEcd governm
sending the NDefendant Vessels wo the Gasa Strip. and raiged funds in
rurchased, aguipped, furnished and fitled ow the Defendant Vessels 1o

12.

The anti-lsragl organizations in the LLS, referred to i

{eolleetively herginafler: “LLE, Orpanizationsl Offenders™.

"
1.

i

0231

include, withow limitation, the *FFree Gaza Movement”™ and the T

The L15, Organizational OfTenders raised Funds g

purchased, equipped. furnished and fited ot the Defendant Vessely
abuve, From donors focated in the U8 using infernel sites located anc
allilialed organizations in the LS., and using bank accounts located in

4. The LLS.-based internel sites, affilialed organizations a

CO5128782-ED U.S. Depariment of State Case No. F-2U10-U4168 DOC NO. CUDTL8/82 Late: 12/1/12012
PAGE 88

Following the imposition of [sracls mariiime blockadie on the Ciaza Steip. anti-

andfor militant unii-lgrsl
each lsrael’s blockade. to
bnt in the Gaza Strip, hy
the 118, with which they
- rhat purpose.

It the previous pavagraph

S, Boat w Gaga project”

e LS with which rhey
. Tor the purposes stated
vperated i the LLS,, via
he United States,

1d hank aceounts relerred

fo in the previous paragraph inchude the following:
w, Internet Sites

The LLS. Organizalional Offenders raised funds in the LS., with which (hey
purebased, cquipped, furnished and fitted oul the Detendant| Vessels, for the purposes
stated above, through the ["l)lltf;wil]lg internet sites Jocaled and oporated inthe (1.8

hitp://www freeoaza org

http://fustopaza.org

http:/fustogazawest.org

i
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Affilitted Organizationy 7 Beank dcceommniy

h.

The U8, Organizationa] Oftenders raised funds i

purchased, equipped, furnished and fitted out the Defendant

staled shove, by soliciting donations that were channeled th
pased crganizations and their 1S -based bank acgounis:

Institule for Media Analysis
143 West dth Strect #2F
New York, NY 10012

Stand For Justice
PO Box 373
Pewnrsville, NY 12409

American Pducarionat Trust LE

PO Rox 53347
Washington, D 20009
15.  The LLS, Organizational Offcaders, wgether with & ¢

militant anti-lsrasl arpanizations from ather couniries, have atlempte

attempt to violate lsrael’s blockude of the C(raza Strip using the Def

gormmon purpose of viclaling and undermining fsract’s blockade of
Israeli security and supporting the Hamas-controlled government in the
the “0.5. Boal  Ciaza project”™ has explained that the Defendant V
hreak the blockade of (Gaza and to end the occupation of Palesu
Organizational Offenders and the coalition of vialent and/or mitirang
with which they are gllied and acting jointly for the purposes deseribeg
service of [a] ... colony, districl, or prople™ within the meaning o' § 96

17 S.CL 495, 500 (1897) (Halding thar 18 ULS.C.§ 23, now coditied

group “associated together in a common political enterprise™ against a b

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc N

he ULS. with which they
Vessels, far the purposes

ough the following LLS.-

wiition of violent andfor
i1 and/or are intending to
endant. Vessels. with the
the Claza Strip, harming
Craza Strip. For examp'le,
usels are being used “lo

3

e Therefore, the ULS.
anti-lsrael organizations

I ahove are acting “'in the

?

2, Nee The Three Fricnds,
at § 962, applies to any

.3, ally),
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j
:I
!
lo.  The effosts and stlempts W violgte and undermine lsrue}_i's: maritime hlockade of

| .
the Caza Strip, o harm fsragh seeurity and w support the H L-1nm.‘<-¢nn1mHec;l governmeni in the

(Gaza Strip nsing the Delendant Vessels, consfitute eruising and commifring hostilities against the
) |

subjects, citizens, and property ol the State of [sraeh, with whon The llnflt:d States is at peace.
|

i

CLALM FOR FORFEITURE ;

17, The preceding paragruphs are incorporated by referencd s though fully sof forth
harein. =
" v - I

8. Persons scting within the LS. have furnished and lied out and attempted to

|
1

furnish and £ oot the Detendant Vessels, with the intert that the I)ei'r_‘.n%lam' Vessely be cmployedd
: .

in the service of a cokony, distriel, or people, (o crinse and compnl husl‘ilme.s; against the sulzjeols,
i

vitizens and property of Ihe Stale of lsracl, with whom the United Slu[e.# % ul peace.

19. Flainti# has notified the Attorney General of the facts dbove, and is therefore an
i
“informer’” within the meaning of 18 LLS.C. § 962, }

20. Accordingly. the Defendant Vessels. and their La‘lck!d, apparel, and furniture,

together with all materiats. arms, ammunition, and stores which may hjpve heen procured [or the

puilding and equipment thereof, should be forfeited, one hail 1o the u%e of the plaintif! and the
i
ather half to the uge of the Uniled States, ;

PRAYER FOR REYIER

nINERI N B N H I . - iy
WHEREFORE, plamtff pravs that all persons baving an|intercst 1 the Defendant

Vessels be summoned o appear and show cause why the Defendant Vessels {and their tackle,
apparel, and furniture, topether with alt materials. arms, ammunition, ghd stores which may have
!

heen procured for the building and equipment thereof) should not be| forfeited, that this Court

decree forfeiture of the Defendant Vessels (and their rackle, apparel, afd furniture, ogether with

6

i
i
!
f
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I mareriats, sems, ammuanition, and stores which may have heen progured for the building and
squipment thereal) w the plaintifland to the United States of Americs, i equal shares, and tha!
this Court grant plaintiff such further refief as this Court may decm just and proper together with

lvia costs and dishursements in this action.

Dated: Brooklvn, New Yaork
June 16,200

Respectflly subrfitted,

THE BERKMAN AW GFFICE, LLC
1 (vl Jor f‘lr::inff:{j"

Jotete_

Nalchin, Fsy.

FH1 Livingslon Stfeet, Sutte 1928
Broalldyn, New York 11201
Telephone: (718 §55-3627

Lt @) gss-zlzw
Fot 1 (20%)  Smy- 4543

ds "\'M\\‘-o@ bede v s cuin . Cavin

-t
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EXHIBIT A
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[RELEASED IN FULL]

ISRAEL TO PARTICIPATE IN THE U.N. PANEL ON THE FLOTILLA EVENTS

{Communicated by the Prime Minister’s Media Adviser)

On Monday 2 August 2010, Prime Minister Benjamin Netanyahu informed U.N. Secretary-General Ban
Ki-moan that Israel would participate in the panel that he is establishing in the wake of the 31 May 2010

events regarding the flotilia.

The announcement 1o the U.N. Secretary-General was delivered following consultations with the seven-
member ministerial forum on Monday morning and in the wake of diplomatic contacts that have been
held in recent weeks in order to ensure that this was indeed a panel with a balanced and fair written

mandate,

The panel will receive reports on the lsraeli investigation by the Independent Public Commission to
Examine the Maritime Incident of 31 May 2010 chaired by retired Supreme Court Justice Jacob Turkel.

Prime Minister Netanyahu said Monday, after speaking with the U.N. Secretary-General that “Israel has
nothing to hide. The oppaosite is true. It is in the national interest of the State of Israel to ensure that the
factual truth of the cverall flotilla events comes to fight throughout the world and this is exactly the
principle that we are advancing.”

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer|
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RELEASED IN FULL

Law, Rosemary C

From: Levin, Jan

Sent: Friday, July 23, 2010 5:13 AM

To: Goldberger, Thomas H

Ce: Jacabson, Linda

Subject: FW: NEW NAMES ON TURKEL COMMITTEE -- YNET
Imporiance: High

These were the names discussed and presented as a fait accompli a week ago. We need to pin down exactly what's
going on.

From: Blaukopf, Ruth B
Sent: Friday, July 16, 2010 1:51 PM

To: Burnett, David R; Coley, Lea M; Doutrich, Jack T; Frelich, Karlene H; Goldberger, Thomas H; Groeblacher, Julia; Hale,
David M; Harden, Dave; Hertzberg, David A; Irwin, Matthew T; Jacoby, Julia I; Khoury-Kincannon, Sahar; Knopf, Payton
L; Lentz, Andrew N; Otto, Jeffrey L; Reisser, Wesley 1; Sachar, Alon (NEA/IPA); Sindle, James M; Tsou, Leslie M; Waters,
John R; Grubb, Jason B; Levin, Jan; Michaels, David G; Nelson, Timothy (Tel Aviv); Sitverman, Robert )

Subject: TURKEL COMMITEE DEMANDS DOCUMENTATION ON GAZA BLOCKADE -- YNET

YNET 21:55, 07.15.10

Turkel committee demands documents

Judge leading probe into Gaza-bound flotilla raid issues tetters to Israeli officials asking for all correspondence pertaining to takeover,
decision to place Strip under siege. Committee also gets two new members

Attila Somfalvi

Retired Justice Jacob Turkel, head of the commission probing the events surrounding the Gaza-bound flotilla, has issued
letters to military and government officials demanding they turn over to him all correspondence that led to the decision to

besiege the Gaza Sirip.

Letters were issued to Defense Minister Ehud Barak, Attorney General Yehuda Weinstein and Brigadier General (Hes.) Giora
Eiland.

Turke!l also asked for all the documentation pertaining to the takeover of the Turkish flotilla in the end of May.

In addition, the committee will be recelving two new members. Channel 2 reported on Thursday that Reuven Merkiay afid Piofessor
Miguel Deutsch will be joifitrig Turkel, Amos Horev and Shabtai Rosen, alengside observers William David Trimble and Ken Watkin,

Merhav, 76, is an Qrientalist and veteran diplomat who served as the director-general of the Foreign Ministry.

Deutsch, a 55-year-old law professor, will be the youngest member on the committee. He is considered a close associate to former
Supreme Court President Aharon Barak.

Earlier this week the dates officials will testify before the committee were released. Prime Minister Benjamin Netanyahu will be the first
to testify on August 9.

The defense minister will give his testimony the following day, and {DF Chief of Stati Gabi Ashkenaz! will appear before the committee
on August 11. According to previous agreements, the testimenies will be made public.

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer}
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L.aw, Rosemary C

From; Schwartz, Jonathan B

Sent: Wednesday, September 22, 2010 11:27 AM
To: Gorove, Katherine M; Buchwald, Todd F
Ce: Jacobson, Linda

Subject: RE: FYI| - fiotilia

[RELEASED IN FULL]

Kate — which one is this? I've lost track, there are so many.

From: Gorove, Katherine M

Sent: Wednesday, September 22, 2010 11:21 AM
To: Schwartz, Jonathan B; Buchwald, Todd F
Subject: FYI - flotilla

We have received a copy of HRC’s flotilia report {which is not yet public). It absolutely slams Israel, finding them to have
committed grave violations of human rights law and international humanitarian law. They committed willful killing and
torture and intentional bodily injury.

IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer] :
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NON-RESPONSIVE PORTIONS

Law, Rosemary C REDACTED
From: Schwartz, Jonathan B

Sent: Monday, July 18, 2010 9:49 AM

To; Jacobson, Linda

Subject: RE: 1701 and Maritime Boundary

lon

From: Jacobson, Linda

Seni: Monday, July 19, 2010 9:32 AM

To: Schwartz, Jonathan B

Subject: RE: 1701 and Maritime Boundary

Yes, | was planning to do so. About to go into another meeting but will get to it shortly. Also, | emailed Kate and Steve
over the weekend about the flatilla memo.

Frem: Schwartz, Jonathan B
Sent: Monday, July 19, 2010 4:30 PM
To: Jacobson, Linda

Subject: 1701 and Maritime Boundary

Jon

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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Law, Rosemary C

From: Schwartz, Jonathan B

Sent: Monday, July 12, 2010 9:58 AM

To: Jacobson, Linda; Dalan, JoAnn; Buchwald, Todd F; McLeod, Mary (USUN)

Subject: Fw: Malaysia to proopse an advisory opinion from the international Court of Justice on the

fiotilla incident

[RELEASED IN FULL]

Fyi

ke ek e e

From: Danjel.Bethlehem@fco.qov.uk <Daniel.Bethlehem@fco.gov.uk:>

To: Koh, Harold Hongju; Schwartz, Jonathan B; Alan.Kessel@international.gc.ca <Alan,Kessel@international.gc.ca>;
Sabine.Nolke@international.gc.ca <Sabine.Nolke ®international.gc.ca>; Richard.Rowe@dfat.gov.au
<Richard.Rowe@dfat.gov.au>; Bill.Campbell@ag.gov.au <Bill.Campbell@ag.qov.au>; thowin@um.dk <thowin@um.dk>:
Susanne-Marianne.Wasym-Rainer@dipio.de <Susanne-Marianne, Wasum-Rainer@diplo.de>;
Liesbeth.Liinzagd@minbyza.n| <Liesbeth.lijinzaad @minhuza.nl>

Sent: Mon Jul 12 06:27:06 2010

Subject: FW: Malaysia to proopse an advisory opinion from the International Court of Justice on the flotilla incident

All

In case not yet seen, Malaysia's announcement that it will propose that the UNGA request an advisory opinion
. from the International Court of fustice on the flotilla incident.

Malaysia Will Request 65th UNGA for ICJ Freeadom Fiotilla Attack Advisory Opinion of 11
July 2010 at: http://www.mmail.com.my/content/42719-malaysia-request-un-seek-icj-opinion-freedom-flotilla-attagk &
http://mmail.com.my/content/42658-malaysia-calls-un-advisory-israel via:

| http://search.news.yahoo.com/search/news?p=I1C] & ’
http://search.news.yahoo.com/search/news?p=Tirkel Commission & I

http://search.news.yahoo.com/search/news?p=Gaza Raid and Israel MFA at: http://www.mfa.qov.il/MFA

Duniel

Daniel Bethlehem QC

Lepal Adviser

Foreign & Commonwealth Office
Tel: +44-20-7008 3052

Fax: +44-20-7008 3071

If your message is urgent, or in my absence, please redirect to Edward.Roman&ifco.gov.uk or ,|ane.Waddingtﬂngfi!fcb.gnv.l;k

The information in this email and any attachment may be legally privileged and confidential. If you are not an intended
recipient, please delete this email and attachment from your system, without taking a copy, and inform the sender
immediately. Any unauthorised use of the information in this email and any attachment may give rise to legal proceedings for
breach of privilege and confidence.

'
;
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Visit http://www fco.gov.uk for British foreign policy news and travel advice and http:/blogs.fco.gov.uk to read
our blogs.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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This email (with any attachments) is intended for the attention of the addressee(s) only. If you are not the
intended recipient, please inform the sender straight away before deleting the message without copying,
distributing or disclosing its contents to any other person or organisation. Unauthorised use, disclosure, storage
or copying is not permitted.

Any views or opinions expressed in this e-mail do not necessarily reflect the FCO's policy.

The FCO keeps and uses information in line with the Data Protection Act 1998. Personal information may be
released to other UK government departments and public authorities.

All messages sent and received by members of the Foreign & Commonwealth Office and its missions overseas
may be automatically logged, monitored and/or recorded in accordance with the Telecommunications (Lawful

Business Practice) (Interception of Communications) Regulations 2000.
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[RELEASED IN FULL

From:
Sent:
To:

Subject:

Schwartz, Jonathan B

Monday, August 02, 2010 2:37 PM

Jacobson, Linda; Dolan, JoAnn; Koh, Harold Hongju; Townley, Stephen G; Banos, Mariang H;
Buchwald, Todd F; Cieveland, Sarah H

SYG Flotiila Panel announced '

The message is ready to be sent with the following file or link attachments:

Shortcut to: http://www.un.org/apps/news/infocus/sgspeeches/statments full.asp?statID=836#

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving
certain types of file attachments. Check your e-mail security settings to determine how
attachments are handled. '

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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RELEASED IN
Law, Hosemary C EUL o
; From: Townley, Stephen G
Sent: Monday, July 12, 2010 8:41 PM
) To: Dolan, JoAnn:; Perina, Alexandra H; Jacobson, Linda; Gorove, Katherine M: Banos, Mariano
H; Baumert, Kevin A
Ce: Harris, Robert K; Schwartz, Jonathan B
Subject: RE: flotilla outline 2.doc
Thanks all. I'll use this version. We can take up any further changes during the meeting tomorrow. Stephen

From: Dolan, JoAnn
Sent: Monday, July 12, 2010 6:11 PM

To: Perina, Alexandra H; Jacobson, Linda; Gorove, Katherine M; Banos, Mariano H; Baumert, Kevin A
Cc: Harris, Robert K; Townley, Stephen G; Schwartz, Jonathan B

Subject: FW: flotilla outline 2.doc

Inadvertently some of the thanges to the prior draft were dropped from the final version. [ have reentered them here
as tracked changes for others to review and Linda to confirm before we send this to Harold. Please advise if there is
anything further. In view of this complication, Stephen may want to wait until OOB to send forward to permit final
input from others. |

T A e e e W e e S ermio e e ere——————————— 3.

From: Jacobson, Linda

Sent: Monday, July 12, 2010 4:17 PM

To: Gorove, Katherine M; Banos, Mariano H; Baumert, Kevin A ,
€c: Townley, Stephen G; Dolan, JoAnn !
Subject: flotilla outline 2.doc -

Here is the latest version incorporating some comments from BH and JoAnn. | need to leave at 4:45 today, so please
send your comments soonest, or if later, to loAnn. Steve, | think this is good to go to HHK if addressees have no further
thoughts.

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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[RELEASED IN FULL]

Law, Rosemary C

From: Aswad, Evelyn M

Sent: Wednesday, June 02, 2010 9:11 AM

To: Dotan, JoAnn; Jacobson, Linda; Donoghue, Joan E; Pomper, Stephen E; Perina, Alexandra H;
Harris, Robert K; Schwartz, Jonathan B

Cc: Legal-HRRA-DL

Subject: Fw: Update on HRC vote count for Gaza resolution

Please see Julie’s e-mail below with the final vote count and quick surmmary on the HRC Gaza resolution. Many thanks
to all for your rapid advice on this issue, EA

e C e

From: Martln Julie B

Sent: Wednesday, June 02, 2010 7:56 AM

To: Griffiths, Douglas M; Cassayre, Mark 1; Nosse!, Suzanne F; Donahoe, Eileen C; Khanna, Melanie 1; Ostermeier, Amy
A: Anderson, Gerald C; Cassidy, Joseph P; 'Scott_W._Busby@nsc.ecp.gov'; Aswad, Evelyn M; Banos, Mariano H
Subject: Re: Update on vote count

Summary of Vote
Pakistan introduced the text of ARG/ 4/1,.Thé.Grave Attacks by Israeli Forces,6rmh eskimanitarian BoatiConvoy

Pakistan notedithgkialifiolgh states engagggdlniinegotiatlons in an effort (HEEEH EOM ptaMisEFVoIEEs callingfar anything
less than an international investigation could'not be accsmmodated.

Statements by Cencerned Countries:

Israel; Regrets Ioss of life. Notes that@aza is centro!tedgby theitefrorlstggroup Hammag’and th thi bleckade is a legitimatg
action necessary to prevent afms smugghng fo Hammasf Under:inti Iaw Israel may;coﬁ,r&;ml the-meansmt atéess of
humanitarian aid. The flotilla-ct ganiZers'were r%g el lyswarned, but thelr infention s_*tosgi;éak blockade {ref
statements of somte pammpants,.-we@pensvand Lipraertt oy board). Thé' PrOCESS oténe e detalnees should be
complete in 48 hrs.and thie supplies will be deliVéteaid Fesidents of Gata.

g atrocious erime. This step fielps the Israeli govi tg realize the'blockade

o

lrfted qSecurit?,C it condemned the acts and: fully ‘Supports estabiusl‘iment iofa fact frndlﬂg

Palestine: No impufiityica
and seize of Gaza muskb
mission,

PBIs: estimate 530k based en Goldsione figures.
General Comments:
United States; EQV, cali, vate no

France: Abstain, based on PRST callifgtiffipartial, credible investigation in-a form that does h;dtﬁ;”ﬁ_eééﬁéaﬁly'féf;';ﬁi.i‘é an
internationaf fact finding missicn

UK: Abstain, for same reason
Nethertands: No, for same reasan

Vote:

32 in favor [REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

3 opposed (US, Italy, Netfieramids)

9 abstentions {Belgiuvm, Burkina Fasd, France, Hingafii:Japan, Korea; Slovakia, UKraing, LHK)
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[RELEASED IN FULL]

HRC 14
Explanation of Vote: The Grave Attacks by Israeli Forces Against the
Humanitarian Boat Convoy

We regret having to call a vote and vote no on this resolution. It is our hope that,
over time, this Council will be able to unite in a balanced and appropriate response
to all urgent situations that deserve our attention. We have engaged intently in
discussions here in Geneva and in forums around the world in response to the
events addressed in this resolution, and are deeply committed to working with
partners to ensure a full and appropriate response to this incident and the
circumstances that led to it.

As noted in our statement in this chamber yesterday, the United States is deeply
disturbed by the recent violence and regrets the tragic loss of life and injuries
suffered among those involved in the incident aboard the Gaza-bound ships. We
condemn the acts that resulted in the loss of at least ten civilians and many
wounded and express our condolences to their families.

We call attention to the Security Council statement adopted yesterday, and
reinforce here our expectation for a prompt, impartial, credible and transparent
Investigation carried out in conformity with international standards. Only through
such an investigation can the necessary facts be developed.

It bears repeating that the United States is deeply concerned by the suffering of
civilians in Gaza and, of particular note here, to the deteriorating humanitarian and
human rights situation there. In line with the Security Council statement adopted
yesterday, we stress the need for sustained and regular flow of goods and provision
and distribution of humanitarian access throughout Gaza, and will continue our
work towards this end while bearing in mind the Government of Israel’s legitimate
security concerns,

In the context of today’s debate, it is important to once again stress that the only
viable solution to the Israeli-Palestinian conflict is an agreement, negotiated
between the parties, that ends the occupation that began iri 1967 and fulfills the
aspirations of both parties for independent homelands through two states for two

IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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peoples, Tsrael and an independent, contiguous, and viable state of Palestine, living
side by side in peace and security. As we deliberate here we do a disservice to all
parties when we lose sight of this overarching goal.

Unfortunately, the resolution before us rushes to judgment on a set of facts that, as
our debate over the last day makes clear, are only beginning to be discovered and
understood. It creates an international mechanism before giving the responsible
government an opportunity to investigate this incident itself and thereby risks
further politicizing a sensitive and volatile situation, and deepening divisions that
are already far too wide. We understand the impetus to respond quickly to a
troubling set of events. But we cannot accept an approach that places the
imperative to act ahead of the obligation to determine facts and make considered
judgments on how to best address a complex and difficult situation.

For these reasons, we must vote against this resolution.
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[RELEASED IN FULL

The Grave Attacks by Israeli Forces Against the Humanitarian Boat Convoy

Guided by the purposes and the principles of the United Nations Charter, as well as by the
provisions of the Universal Declaration for Human Rights,

Taking into consideration the provisions of the Fourth Geneva Convention for the prolection
of civilian persons in times of war of 12 August 1949,

Emphasizing the importance of the safety and well-being of all civilians including
humanitarian personnel,

FExpressing prave concern also at the deepening humanitarian crisis in Occupied Gaza,

Emphasizing the need to ensure sustained and regular flow of goods and people into Occupied
Gaza and welcoming the initiatives aimed at creating and opening humanitarian corridors and
other mechanisms for the sustained delivery of humanitarian aid;

1. Condemns in the strongest terms possible the outrageous attack by the Israeli forces against
the humanitarian flotilla of ships which resulted in the killing and injuring of many innocent
civilians from different countries;

2, Deeply deplores the loss of life of innocent civilians and expresses its deepest sympathy
and condolences fo the victims and their families;

3. Requests the ICRC to seek and provide information on the whereabouts status and
condition of the detained and injured persons

4. Demands the Occupying Power Israel to immediately release ati detained men and material
and facilitate their safe return to their homelands.

5. Calis upon the Occupying power Israel to ensure the unimpeded provision of humanitarian
assistance, including of food, fuel and medical treatment to the occupied Gaza sirip;

6. Welcomes the statements of the Secretary General UN and the High Commissioner for
Human Rights condemning the Israeli aitacks and calls for the full accountability and credible
independent inquiries into these attacks.

7. Decides to dispatch an independent international fact finding mission to investigate
violations of international law resulting from the Isracli attacks on the flotilla of ships

carrying humanitarian assistance.

8. Decides to remain seized of this malter.

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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[RELEASED IN FULL]

The Grave Attacks by Isracli Forces Against the Humanitarian Boat Convoy

Guided by the purposes and the principles of the United Nations Chartér, as well as by the
provisions of the Universal Declaration for Human Rights,

Taking into consideration the provisions of the Fourth Geneva Convention for the protection
of civilian persons in times of war of 12 August 1949,

Emphasizing the importance of the safety and well-being of all civilians including
humanitarian personnel,

Expressing grave concern also at the deepening humanitarian crisis in Occupied Gaza,

Emphasizing the need to ensure sustained and regular flow of goods and people into Occupied
Gaza and welcoming the initiatives aimed at creating and opening humanitarian corridors and
other mechanisms for the sustained delivery of humanitarian aid;

1. Condemns in the strongest terms possible the outrageous attack by the Israeli forces against
the humanitarian flotilla of ships which resulted in the killing and injuring of many innocent
civilians from different countries;

2. Deeply deplores the loss of life of innocent civilians and expresses its deepest sympathy
and condolences to the victims and their families;

3. Requests the ICRC to seck and provide information on the whereabouts status and
condition of the detained and injured persons

4. Demands the Occupying Power Israel to immediately release all detained men and material
and facilitate their safe return to their homelands.

5. Calls upon the Occupying power Israel to ensure the unimpeded provision of humanitarian
assistance, including of food, fuel and medical treatment to the occupied Gaza strip;

6. Welcomes the statements of the Secretary General UN and the High Commissicner for
Human Rights condemning the Israeli attacks and calls for the full accountability and credible
independent inquiries into these attacks.

7. Decides to dispatch an independent international fact finding mission to investigate
violations of international law resuiting from the Israeli attacks on the flotilla of ships

carrying humanitarian assistance,

8. Decides to remain seized of this matter.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewei]
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Mission permanante d'lsraéi LSRG IRREn

auprés de 'Office des Nations Unies PRIRAD MDA 1w T
el des (rganisations Internationales a Geneve 72233 DIRIRGIEN SN
Check Against Delivery

Statement by H.E. Aharon Leshno Yaar
Permanent Representative of Israel
To the United Nations, Geneva

Right of Reply
Item 2
Human Rights Council

31 May 2010
IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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Mr. President,

1 would like to reply to statements made today by some countries with regard ta
what happened this morning in the Mediterranean Sea. :

Not everything is yet clear at this point, but 1 will inform you what is.

A maritime blockade is in effect off the coast of Gaza. Such blockade has been
imposed, as Israel is currently in a state of armed conflict with the Hamas regime
that controls Gaza, which has repeatedly targeted civilians in [srae] with weapons
that have been smuggled into Gaza via the sea.

A State may take action to enforce a blockade. Any vessel that violates or attempts
to violate a maritime blockade may be captured or even attacked under
international law.

As you all know, a flotilla was intercepted this moming by lIsraeli forces on its
way to waters surrounding the Gaza Strip.

With full knowledge that the flotilla intended to sail into the waters surrounding
the Gaza Strip, [srael repeatedly warned the ships participating in the flotilla, in
line with its obligations under international law, that a maritime blockade is indeed
in effect off the coast of Gaza and the ships were given due notice of its exact
coordinates.

These numerous wamings were given to the organizers of the flotilla before
leaving their ports as well as while sailing towards the Gaza Strip. Israel
repeatedly offered the flotilla organizers to land in the port of Ashdod, and to
transfer their aid to Gaza through the existing overland crossings, in accordance
with established security procedures. The flotilla organizers rejected this offer,
stating clearly that "this mission is not about delivering humanitarian supplies, it's
about breaking Israel's siege," as reported in AFP (Greta Berlin, AFP, 27May10).

The intention of the flotilla participants to resist Israeli Naval personnel was

further made clear in numerous television interviews on 30 May given by the head

of the 1HH, a violent organization operating under the cover of humanitarian

activity, Bulent Yildirim, on board the “Mavi Marmara”, Due to the expressed
unwillingness of the flotilla’s participants to cooperate and arrive at the port of :
Ashdod, it was decided that Israeli forces would board the ships and lead them to

Ashdod. '
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We do know there was only one ship of six where violence ensued, and this was
the ship sailed by IHH members. The organizers’ intent was violent, their method
was violent, and unfortunately the results were violent.

We will certainly brief the Council on more specifics as they become available to
us. furge you not to rush to conclusions before that information is known to all of
us.

Concerning the flotilla’s cargo, it will be off-loaded in Ashdod and the
humanitarian items will be transferred overtand to Gaza in accordance with
standard operating procedures.

And (astly Mr. President,

I would also like to say, that Israel regrets any loss of life. But all responsibility
lies not upon Israel but rather upon the planners of this violent provocation,

Thank you.
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Law, Rosemary C

From: Banos, Mariano H

Sent: Monday, June 14, 2010 3:51 PM hL

To: Jacobson, Linda; Gorove, Katherine M; Perina, Alexandra H; Dolan, JoAnn; Townlay, Stepihen
G

Subject: Fw: EUJ Council statement on Gaza Flotilla

FYI.

From: Cassayre, Mark ]

To: Nossel, Suzanne F; Fitzpatrick, Kathleen M; Cassidy, Joseph P; Johnston-Gardner, Sarah R {DRL); Enav, Cari R;
Donahoe, Eileen C; Khanna, Melanie J; Griffiths, Douglas M; Ostermeier, Amy A; Banos, Mariano H; Aswad, Evelyn M;
Brancato, Gilda M; Foley, Tara E

Sent: Mon Jun 14 14:18:56 2010

Subject: EU Council statement on Gaza Flotilla

FYL.
THE EUROPEAN UNION

Council conclusions on Gaza
3023rd FOREIGN AFFAIRS Council meeting
Luxembourg, 14 June 2010

The Councit adopted the following conclusions:

1. "The EU deeply regrets the loss of life during the Israeli military operation in international
waters against the Flotilla sailing to Gaza and condemns the use of violence, The Council
believes that an immediate, full and impartial inquiry into these events and the
circumstances surrounding them is essential. To command the confidence of the
international community this should include credible international participation.

2. The situation in Gaza remains unsustainable. The continued policy of closure is
unacceptable and politically counterproductive. The EU cails for an urgent and fundamental
change of policy leading to a durable solution to the situation in Gaza. In line with UNSC
Resclution 1860, the EU reilerates its call for an immediate, sustained and unconditional
opening of crossings for the flow of humanitarian aid, commercial goods and persons to and
from Gaza including goods from the West Bank. The Council calls for a solution that
addresses Israel's legitimate security concerns including a complete stop to all violence and
arms smuggling into Gaza.

3. The Council deplores the continuing acts of rocket fire. All those responsible must take
immediate and concrete steps to cease and prevent such violence. The Council calls on
those holding the abducted Israeli soldier Gilad Shalit to release him without delay. Hamas
must also unconditionally allow ICRC access and end its interference with the operations of
NGOs and UN agencies in Gaza.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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4, The EU stands ready to contribute to the implementation of a mechanism based on the 2005
Agreement on Movement and Access that would permit the reconstruction of Gaza and the
revival of its economy. To this end, full and regular access via land crossings, and possibly

by sea, on the basis of a list of prohibited goods, should be the prime aim, while at the same
time providing strict control over the destination of imported merchandise. To achieve
progress on the ground, the High Representative will continue to engage with the

Government of Israel, the Palestinian Authority, Quartet members and other appropriate
parties as a matter of urgency and present EU options with a view to the next Foreign

Affairs Council.

5. The Council recalls its conclusions of December 2009. The EU stresses the paramount
importance that the proximity talks continue with a view to the ressmption of direct
negotiations which should lead to a settlement negotiated between the parties within 24
months. All efforts to achicve Palestinian reconciliation behind President Mahmoud Abbas
must be accelerated. The Council acknowledges Egyptian efforts in this respect.”

Mark Cassayre

Counselor

Political and Specialized Agencies

.S, Mission to the United Nations and Specialized Agencies
Geneva, Switzerland

Direct tel: +4] 22 749-4214

Mobile: +41 79 775-3680

Fax: +41.22.749.4717

cassayrelmi@stare gov

This email is UNCLASSIFIED. '
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Law, Hosemary C

From: Baumert, Kevin A

Sent: Friday, June 04, 2010 5:39 PM

To: Donoghue, Joan E; Schwariz, Jonathan B; Harris, Robert K; Thessin, James H; Pomper,
Stephen E; Dolan, JoAnn; Guarin, Marc F; Jacobson, Linda; Townley, Stephen G; Sullivan,
David J

Subject: FW: Gaza Flotilla: Clarifying information regarding Challengers Il & Il and Cyprus

Classification: UNCLASSIFIED

SensitivityCode: Sensitive

==

if true, this updated information from EMB Nicosia is very good news, Sounds iike neither of the US flagged Challengg
vessels (Il and [11} are leaving port. Let’s hope this is accurate.
Thanks, Kevin

From: Netos, Eleftherios E

Sent: Friday, June 04, 2010 5:34 PM
To: Baumert, Kevin A

Subject: FW: Gaza Flotilla: Clarifying information regarding Chaliengers II & III and Cyprus

SBU :
This email is UNGLASSIFIED. e e - e

From: Netos, Eleftherios E
Sent: Friday, June 04, 2010 5:34 PM

Te: Gaza Flotilla Monitoring Group
Subject: FW: Gaza Flotilla: Clarifying information regarding Challengers II & III and Cyprus

To reiduce confusion, please note the following information based on reporting from Embassy
Nicosia and USCG contacts with Cypriot port authorities:

--The U.8.-flagged Challenger Il has suffered extensive damages and is on the ground in Limassol
It arrived in Cyprus after showing ingress of water and will remain out of the water for at least a

month, f

--The U.S.-flagged Challenger I {formerly, the Greek-flagged Dimitris K} is in the water at Limassol
new port, but without crew or passengers and 1s chained to the pier by port and marine police.

--Both vessels are U.S5.-flagged. The Challenger II had previously been Greek-owned, flagged in
Honduras and known as the Nitta II. The Challenger III, had previously been the Cyprus-flagged
and owned Dimitris K.

--Cypriot port authorities in Limassol have told Embassy Nicosia they do not intend to let any vessel
depart to participate in the flotilla.

Terry Netos

Cyprus Desk Officer

U.S. Department of State

Bureau of European Affairs /Office of Southern Europe
Tel.: +1-202-647-6760

Fax: +1-202-647-5087

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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PRESS RELEASE [RELEASED IN FULL] ,

The International Maritime Organization (IMO), being the UN specialized agency responsible
for the regulation of international shipping from, among other perspectives, the safety of
human life at sea and safety of navigation, deeply regrets the loss of life and injuries
sustained during an incident involving israeli Defence Faorces and ships carrying charity aid

to the Gaza strip in international waters of the Eastern Mediterranean in the early hours of

Monday, 31 May 2010. |

The membership and staff of IMO convey their deep condolences to the Governments

concerned as well as to the families and friends of the casualiies incurred in the tragic \

incident.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

|
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[RELEASED IN PART B3

Law, Rosemary C

From: Schwartz, Jonathan B

Sent: Tuesday, June 29, 2010 9:20 AM

To: Dolan, JoAnn; Vesel, Scott D; McCreary, Stephen D; McManus, Katherine D; Rajpal, Sabeena
Ce: Pomper, Stephen E; Brancato, Gilda M; Jacobson, Linda

Subject: RE: Rachel Corrie Family

BS

From: Dolan, JoAnn
Sent: Tuesday, June 29, 2010 9:18 AM

To: Schwartz, Jonathan B; Vesel, Scott D; McCreary, Stephen D; McManus, Katherine D; Rajpal, Sabeena
Cc: Pomper, Stephen E; Brancato, Gilda M; Jacobson, Linda

Subject: RE: Rachel Corrie Family

From: Schwariz, Jonathan B

Sent: Monday, June 28, 2010 6:00 PM
To: Jacobson, Linda; Dolan, JoAnn ' =
Cc: Pomper, Stephen E; Brancato, Gilda M

Subject: Rachel Corrie Family

IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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RELEASED IN PART B5

Law, Rosemary C

From: Schwartz, Jonathan B

Sent: Wednesday, July 21, 2010 7:03 PM

Te: Gorave, Katherine M; Dolan, JoAnn; Banos, Mariano H; Pomper, Stephen E; Perina,
Alexandra H; Townley, Stephen G; Cleveland, Sarah H

Ce: Jacobsan, Linda

Subject: LEGAL-#25B257-v1-Flotilla_Note.docx

Attachments: LEGAL-#258297-vi-Flotilla_Note.docx

Thanks.

Joni

'REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer|

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129415 Date: 12/17/2012
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UNCLASSIFIED U.5. Depariment of State Case No. F-2070-04163 Doc No. CUb1249417¢ Date; 1271772012

From: Schwartz, Jonathan B

Sent; Thursday, July 01, 2010 3:01 PM

To: Jacohson, Linda; Dolan, JoAnn

Ce: Pomper, Stephen E; Townley, Stephen G; Banos, Mariano H; Baumert, Kevin A; Cleveland,
Sarah H; Harris, Robart K

Subject: LEGAL-#256164-v1-Flotilla_Outline.DOC

Attachments: LEGAL-#256164-v1-Flotilla_Outline.doc

Jon.

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129417 Date: 12/17/2012
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UNCLASSIFIED U.5. Department of State Case No. F-2070-04163 Doc No. CULT294271 Date: 1£/11/2012

Law, Rosemary C [RELEASED IN PART B5

From: Sutphin, Paul R

Sent: Wednesday, September 22, 2010 7:28 PM

To: Banos, Mariano H; Andris, Maithew R; Nossel, Suzanne F; Hale, David M; Bass, Warren;

Walles, Jacob; Lapenn, Jessica; Rudman, Mara; Khoury-Kincannon, Sahar, Rudman, Mara
{Jerusatem); Khoury-Kincanneon, Sahar; Doutrich, Jack T; Anderson, Brooke D (USUN};
Germain, Ellen J (USUNY); Masilko, Barbara J (USUN); Cassidy, Joseph P; Perina, Alexandra
H; Jacobson, Linda; Gorove, Katherine M

Ce: Honigstein, Michael D; Johnston-Gardner, Sarah R (DRL) Bame, David J; 'Scott_W.

_Bushy@nss.eop.gov'; ‘prem_g._kumar@nss.eop.gov’; Waters, John K; Goldberger Thomas

H; Feltman, Jeffrey D; 'Sarnanthan ._Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov';
Donahoe, Eileen C; Khanna, Melanie J; Cassayre, Mark J; Le Mon, Christopher J; P-ICG Duty;
Katz, Jonathan D

Subject: RE: FFM Report Readout
Classification: UNCLASSIFIED
SensitivityCode: Sensitive
SMARTClassificationData:

<?¥m} version="1.0"7>
<ClassificationMarkings xmins;xsi="http:/Avww.w3.0rg/2001/XMLSchema-instance”
xminsxsd="http:/www.w3.org/2001/XMLSchema"
xmins="hitp://SmartMessage.State. Gov/v1">
<Reasons />
<lsNoforn>false</IsNoforn>
<IsCorrectedCopy>false</IsCorrectedCopy>
<EoLine />
<IsVerified>false</lsVerified>
<Reta:nC|assmcation>true</HetalnCIassmcatlon>
<Isinitialized=>true</isinitialized>
<(Classification xmins="">
<UserlD /> ‘
<Title /> !
<Reason /> F
<ClassificationCode>lUNCLASSIFIED</ClassificationCode
<Authority>0CA</Authority> |
<ClassificationDate>0001-01-01</ClassificationDate> i
<Agency />
<Dffice /> I
<ClassificationType>UN</ClassificationType>
<NATO>Talse</NATO>
</Classification>
<SensiivityCode xmins="">Non Sensitive</SensitivityCode>
<MessageType xmins="">NEWWORKING</MessageType>
<ClassificationType xmiIns="">EVENT </ClassificationType>
<ClassificationWithoutAltachments xmins="">
UNCLASSIFIED</ClassificationWithoutAttachments >
<ClassificationWithAttachments xmins=""> UNC LASSIFIED</ClassificationWithAttachments>
</ClassificationMarkings>

BS

REVIEW AUTHORITY: Sharon Ahmad, Senior

Paul Sutphin Reviewer
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05128421 Date: 12/17/2012

Director
Office of Israel and Palestinian Affairs
Room 6251, Department of State

{T) 202-647-3672 (F) 202-736-4461

SBU
This email is UNCLASSIFIED.

— o i et e i bhien e = e [P

From: Bancs, Mariano H

Sent: Wednesday, September 22, 2010 4:08 PM

To: Andris, Matthew R; Nossel, Suzanne F; Hale, David M; Bass, Warren; Walles, Jacob; Lapenn, Jessica; Sutphin, Paut R;
Rudman, Mara; Khoury-Kincanncn, Sahar; Rudman, Mara (Jerusalem); Khoury-Kincannon, Sahar; Doutrich, Jack T;
Anderson, Brooke D (USUN}; Germain, Ellen J {USUN); Masitko, Barbara 1 (USUN}; Cassidy, Joseph P; Perina, Alexandra
H; Jacobson, Linda; Gorove, Katherine M

Cc: Honigstein, Michaet D; Johnston-Gardner, Sarah R {DRL); Bame, David J; 'Scott_W._Busby@nss.eop.gov';
‘prem_g._kumar@nss.ecp.gov'; Waters, John R; Goldberger, Thomas H; Feltman, Jeffrey D; !
‘Samantha_J._Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov’; Donahoe, Eileen C; Khanna, Melanie J; Cassayre, Mark J; Le
Mon, Christopher J; P-10 Duty; Katz, Jonathan D

Subject: RE: FFM Report Readout

+ others at L following this

From: Andris, Matthew R
Sent: Wednesday, September 22, 2010 3:57 PM

To: Nossel, Suzanne F; Hale, David M; Bass, Warren; Walles, Jacob; Lapenn, Jessica; Sutphin, Paul R; Rudman, Mara;
Khoury-Kincannon, Sahar; Rudman, Mara (Jerusalem); Khoury-Kincannon, Sahar; Doutrich, Jack T; Anderson, Brooke D
{USUN); Germain, Elten ] (USUN); Masilko, Barbara J (USUN); Banos, Mariano H; Cassidy, Joseph P

Ce: Honigstein, Michael D; Johnston-Gardner, Sarah R (DRL); Bame, David J; 'Scott_W._Busby@nss.eop.gov';
‘prem_g._kumar@nss.eop.gov'; Waters, John R; Goldberger, Thomas H; Feltman, Jeffrey D;
'‘Samantha_J._Power@nsc.eop.gov'; 'dshapiro@nsc.eop.gov'; Donahoe, Eileen C; Khanna, Melanie J; Cassayre, Mark J; Le
Mon, Christopher J; P-IO Duty; Katz, Jonathan D '
Subject: FFM Report Readout

All:

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129421 Date: 12/17/2012
StateDept02590

B5




7 UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129421 Date: 12/17/2012
i B5

UNCLASSIFIED U.S. Department of State Case No, F-2010-04163 Doc No. C05129421 Date: 12/17/2012
StateDept02591



UNCLASSIFIED U.S. Department of Siate Case No. F-2010-04163 Doc No. C05129425 Date: 12/17/2012

Law, Rosemary C RELEASED IN PART BS|

From: Tsou, Leslie M

Sent: Tuesday, August 03, 2010 5:09 PM

To: Jacobson, Linda

Subject: FW; URGENT - FINAL CLEARANCE NEEDED ON FLOTILLA PRESS STATEMENT
Cilassification: UNCLASSIFIED

SensitivityCode: Sensitive

58U

This email is UNCLASSIFIED.

From: Barks-Ruggles, Erica ]

Sent: Tuesday, August 03, 2010 4:54 PM
To: Walles, Jacob; Sullivan, Jaceb J; Ashraf, Madeeha S; Crocker, Bathsheba N; 'Shapiro, Danlel B.'; Kumar, Prem G;
Anderson, Gerald C; ‘dgeffen@nsc.eop.gov'

Cc: Bass, Warren; Morrison, Andrew L; Tsou, Leslie M

Subject; URGENT - FINAL CLEARANCE NEEDED ON FLOTILLA PRESS STATEMENT

All -

Thank you so much - Erica

RS E R EFEEREREEEEEE L LS

B5

REVIEW AUTHORITY: Sharon Ahmad, Senior
Reviewer

1
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" UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129425 Date: 12/17/2012

SBU
This email is UNCLASSIFIED.

BS
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129426 Date; 12/17/2012

IRELEASED IN PART B3]

Law, Rosemnary C

From: Youel Page, Kathryn
Sent: Monday, September 27, 2010 1:55 PM
To: Sayies, Ambrose G; Tsou, Lestie M; Masilko, Barbara J (USUN}; Baily, Jess L; Bass, Warren;

Doutrich, Jack T, Schlachter, Mark M; Sutphin, Paul R; Kornblau, Mark (USUN); Germain,
Ellen J (USUN); Banos, Mariano H; Cassidy, Joseph P; Johnston-Gardner, Sarah R (DRL);
Lapenn, Jessica; Doutrich, Jack T; Katdanow, Tina S; Gregenis, Meghan E; Bernier-Toth,
Michelle, Jacobson, Linda

Subject: RE: Press Guidance Clearance request: HRC FFM on Gaza Flotilla

please see edits in line one. Also looping in Linda in JoAnn's absence. Katy

[ . e LR R —— s [

Sent:; Monday, September 27, 2010 1:50 PM

Te: Tsou, Leslie M; Masilko, Barbara J {USUN); Baily, Jess L; Bass, Warren; Doutrich, Jack T; Schlachter, Mark M;
Sutphin, Paul R; Kornblau, Mark (USUN); Germain, Ellen 1 (USUN); Banos, Martano H; Cassidy, Joseph P; Johnston-
Gardner, Sarah R (DRL); Lapenn, Jessica; Doutrich, Jack T; Kaidanow, Tina 5; Gregonis, Meghan E; Bernier-Toth,
Michelle; Youel Page, Kathryn

Subject: RE: Press Guidance Clearance reguest: HRC FFM on Gaza Flotilla

May | have some additional information on the Turkish report, please? V'l add it to the press guidance. Or Jess, can you
maybe add some language to what's below?

Thank you,
Ambrose

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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UNCLASSIFIED U.o. Department Of siate Lase NO. F-Z01U-U471635 DOoC NO. LUa129420 Late: 12477 (/2012

B5S
This email is UNCLASSIFIED. .
From: Tsou, Leslle M
Sent: Monday, September 27, 2010 1:28 PM
To: Masilko, Barbara ] (USUN), Baily, Jess L; Sayles, Ambrose G; Bass, Warren Poutrich, Jack T; Schlachter, Mark M;
Sutphin, Paul R; Kornblau, Mark (USUN}); Germain, Ellen ] (USUN), Banos, Mariano H; Cassidy, Joseph P; Johnston-
Gardner, Sarah R (DRL); Lapenn, Jessica; Doutrich, Jack T, Kaidanow, Tina S5; Gregoms, Meghan E; Bernier-Toth,
Michelle; Youe! Page, Kathryn
Subject: RE: Press Guidance Clearance request: HRC FFM on Gaza Flotilla

B5S

This email is UNCLASSIFIED.
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UNCLASSIFIED U.5. Department of State Case No. F-2010-04163 Doc No. CO2128426 Date: 12/1//2012

From: Masilko, Barbara J (USUN) .

Sent: Monday, September 27, 2010 1:23 PM

To: Baily, Jess L; Sayles, Ambrose G; Bass, Warren; Doutrich, Jack T; Schlachter, Mark M; Sutphin, Paul R; Tsou, Leslie
M: Kornblau, Mark (USUN); Germain, Elien ] (USUN); Banos, Mariano H; Cassidy, Joseph P; Johnston-Gardner, Sarah R
(DRL); Lapenn, Jessica; Doutrich, Jack T; Kaidanow, Tina S; Gregonis, Meghan E

Subject: RE: Press Guidance Clearance request: HRC FFM on Gaza Fiotilla

This email is UNCLASSIFIED.

From: Baily, Jess L
Seni: Monday, September 27, 2010 1:22 PM

To: Sayles, Ambrose G; Bass, Warren; Doutrich, Jack T; Schlachter, Mark M; Sutphin, Paul R; Tsou, Leslie M; Kornblau,
Mark {(USUN); Masilko, Barbara J (USUN); Germain, Ellen J (USUN); Banos, Mariano H; Cassidy, Joseph P; Johnston-
Gardner, Sarah R (DRL); Lapenn, Jessica; Doutrich, Jack T; Kaidanow, Tina S; Gregonis, Meghan E

Subject: RE: Press Guidance Clearance request: HRC FFM on Gara Fiotilla

This email is UNCLASSIFIED.

From: Sayles, Ambrose G

Sent: Monday, September 27, 2010 1:11 PM

To: Bass, Warren; Doutrich, Jack T; Schlachter, Mark M; Sutphin, Paul R; Tsou, Leslie M; Kornblau, Mark (USUN);
Masilko, Barbara J (USUN); Germain, Ellen J (USUN); Baily, Jess L; Banos, Mariano H; Cassidy, Joseph F; Johnston-
Gardner, Sarah R (DRL); Lapenn, Jessica; Doutrich, Jack T ,
Subject: RE: Press Guidance Clearance request: HRC FFM on Gaza Flotilla

Importance: High

UNCLASSIFIED U.S. Department of State Case No, F-2010-04163 Doc No. C05128426 Date; 12/17/2012
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UNCLASSIFIED U.S. Department of state Case No. F-20170-U4163 Doc NO. LUD129426 Date: 12/1//2012

This email is UNCLASSIFIED.

From: Bass, Warren

Sent: Monday, September 27, 2010 12:34 PM
To: Doutrich, Jack T; Sayles, Ambrose G; Schlachter, Mark M; Sutphin, Paul R; Tsou, Leslie M; Kornblau, Mark (USUN);
Masilko, Barbara J (USUN); Germain, Ellen 1 (USUN); Baily, Jess L; Banos, Mariano H; Cassidy, Joseph P; Johnston-
Gardrer, Sarah R (DRL); Lapenn, Jessica

Subject: RE: Press Guidance Clearance request: HRC £FM on Gaza Flotilla

+ USUN/NY, EUR, L, DRL, IO
Eor those who haven’t had time to read, here’s the meat of the report’s conclusions on Dogan’s death:

o Furkan Dogan, 19, dual U.S.-Turkish citizen; on top deck filming with small video camera; five bullet
wounds, all of whose entry wounds were on back of his body except face wound to right of his nose’
that forensic analysis shows was fired “at point blank range”; wound trajectory is “compatible” withhis
being shot while “lying on the ground on his back” .

e At least six of the nine dead passengers were killed in manner “consistent with an extra-legal, arbitrary
and summary execution.”

4

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129426 Date: 12/17/2012
StateDept02597

B5




UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129426 Date: 12/1//2012

From: Doutrich, Jack T

Sent: Monday, September 27, 2010 12:29 PM
To: Sayles, Ambrose G; Schlachter, Mark M; Sutphin, Paul R; Bass, Warren; Tsou, Leslie M
Subject: RE: Press Guidance Clearance request; HRC FFM on Gaza Flotilla

+ Leslie Tsou

This email is UNCLASSIFIED.

From: Sayles, Ambrose G

Sent: Monday, September 27, 2010 12:28 PM

Teo: Schiachter, Mark M; Sutphin, Paul R; Doutrich, Jack T; Bass, Warren
Subject: RE: Press Guidance Clearance request: HRC FFM on Gaza Flotilta
Importance: High

This email is UNCLASSIFIED.

o . . . - e e e w4 e e e 1l

From: Schlachter, Mark M .
Sent: Monday, September 27, 2010 9:43 AM

To: Lapenn, Jessica; Khanna, Melanie J; Nossel, Suzanne F; Sayles, Ambrose G; Doutrich, Jack T; Rudman, Mara;
Gregonis, Meghan E; Baily, Jess L; Banos, Mariano H; Johnston-Gardner, Sarah R (DRL); Quinn, Shannon D; Bass,
Warren; Kornblau, Mark (USUN); Cook, Akunna E; P-I0 Duty; Rand, Dafna H; Sherman, Lisa NK {G); 'Busby, Scott W."
Cc: I0-Press-DL; Kennedy, David (Geneva); Lubetkin, Wendy C ‘
Sulbyject: Press Guidance Clearance request: HRC FFM on Gaza Flatilla

Importance: High

BS

B5
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No, CUD12Y426 Date: 12/1//2012

This email is UNCLASSIFIED.
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05128488 Date: 12/17/2012

Law, Rosemary C [RELEASED IN PART |

|BS, B6 |
From: Aswad, Evelyn M
Sent: Tuesday, June 01, 2010 3:02 PM
To: Dolan, JoAnn; Pomper, Stephen E; Jacobson, Linda; Perina, Alexandra H
Ce: Banos, Mariano H: Harris, Rohert K; Donoghue, Joan E; Schwartz, Jonathan B
Subject: RE: FINAL CLEARANCE needed by 10 pmon[

l |

Atfachments: image001.png

Many thanks to L/PM and L/AN for again commenting in record time on this[ I'll pass along the consolidated
L views and cc this group.| I

Sent: Tuesday, June 01, 2010 7:25 PM
Te: Pomper, Stephen E; Jacobson, Linda; Aswad, Evelyn M; Perina, Alexandra H
Cc: Banos, Mariano H; Hatris, Robert K; Donoghue, Joan E; Schwartz, Jonathan B
Subject: RE: FINAL CLEARANCE needed by 10 pm onl

Two comments noted in response to Stephen’s tracked comments.

e e e ¢+ o e e —_— L O .

From: Pomper, Stephen E
Sent: Tuesday, June 01, 2010 8:11 PM

Te: Jacobson, Linda; Aswad, Evelyn M; Dotan, JoAnn; Perina, Alexandra H .
Cc: Banos, Mariano H; Harris, Robert K; Donoghue, Joan E; Schwartz, Jonathan B :
Subject: RE: FINAL CLEARANCE needed by 10 pm on]

1. Reflected in the attached are a few minar/editorial thoughts.

From: Jacobson, Linda

Sent: Tuesday, June 01, 2010 7:31 PM
To: Aswad, Evelyn M; Dolan, JoAnn; Pomper, Stephen E; Perina, Alexandra H

Cc: Banos, Mariano H; Harris, Robert K; Donoghue, Joan E; Schwartz, Jonathan B

Subject: Re: FINAL CLEARANCE needed by 10 pm on|

REVIEW AUTHORITY: Sharon Ahmad, Senior
Reviewer

BS
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UNCLASSIFIED U.S. Lepariment of State Gase No. F-2070-04188 Uoc No. LUDNZ29488 Date: 12/1 /2012

From: Aswad, Evelyn M

To: Dolan, JoAnn; Jacobson, Linda; Pomper, Stephen E; Perina, Alexandra H

Cc: Banos, Mariano H; Harris, Robert K; Donoghue, Joan E; Schwartz, Jonathan B
Sent: Tue Jun 01 19:24:16 2010
Subject: FW: FINAL CLEARANCE needed by 10 pm on | B5

Dear L/AN and L/PM: Please send to Mariano and me your comments ‘

by 9:30 pm tonight. Thank you, Evelyn

e [P B i s mp—TT— b T ——— - - '

From: Anderson, Gerald C

Sent: Tuesday, June 01, 2010 7:0% PM

To: Cue, Lourdes C; 'Daniel_B._Shapiro@nss.eop.gov'; Bass, Warren; Powell, Catherine; Ashraf, Madeeha S; Aguilera,
Patricia; Littlejohn, 1.R.; Giauque, Jeffrey G; Knopf, Payton L; Goldberger, Thomas H; ‘Scoti_W._Busby@nss.eop.gov';
'Prem_G._Kumar@nss.eop.gov'

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Feltman, Jeffrey D; 10- B6
HR-DL; Wells, Alice G; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eileen C; Schedibauer, Amy W; Germain, Ellen ]
(USUNY; Wolff, Alex D (USUN); Nossel, Suzanne F; Ostermeier, Amy A; ‘jpcassidyl ——— [; Wecker, John A; Aswad,
Evelyn M; Legal-HRR-DL; Holmstrom, Todd C; Simon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pomper,
Stephen E; Cassayre; Mark J
Subject: FINAL CLEARANCE needed by 10 pm on BS

With thanks,

Gerald C. Anderson

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No, 05129488 Date: 12/17/2012
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Principal Deputy Assistant Secretary

Bureau of Internationat Organization Affairs
Room 6323

LS. Department of State

Washington, DC 20520

Office: 202-647-9602
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129513 Date: 12/17/2012

Law, Hasemary C

IRELEASED IN PART BS5, BS|

From: Aswad, Evelyn M

Sent: Tuesday, June 01, 2010 9:495 AM

To: Aswad, Evelyn M; Donoghue, Joan E; Schwartz, Jonathan B; Dolan, JoAnn; Jacobson, Linda,
Pomper, Stephen E; Perina, Alexandra H

Cc: Banos, Mariano H; Martin, Julie B; Harris, Robert K

Subject: RE: Use this version. Instruction and EQV for HRC vote - clearance by 10 AM EST

We just heard from Mission Geneva that the vote will no longer happen today, but rather tomorrow morning. Any L
comments by NCOR today would be greatly appreciated. EA

— . [, C— o o e o bt PSR VURIED S

From: Aswad, Evelyn M

Sent: Tuesday, June 01, 2010 9:42 AM

To: Donoghue, Joan E; Schwartz, Jonathan B; Dolan, JoAnn; Jacobson, Linda; Pomper, Stephen E; Perina, Alexandra H
Ce: Banos, Mariano H; Martin, Julie B; Harris, Robert K

Subject: FW: Use this version. Instruction and EQV for HRC vote - clearance by 10 AM EST

Importance: High

Can folks please send to Mariang and me your comments on this explanation of vote in the next 30 minutes? (This

| B5

[Thanks, EA

From: Ostermeier, Amy A

Sent: Tuesday, June 01, 2010 8;56 AM
To: Ostermeier, Amy A, Bass Warren; Nossel, Suzanne F; "jpcassidy ; Ashraf, Madeeha S; Cue, Lourdes C; B6
Aguilera, Patricia; Littlejohn, J.R.; Wecker, John A; Powell, Catherine; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf,
Payton L; Legal-HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w._busby@nss.eop.gqv';
Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J;
Griffiths, Douglas M; 'dshapiro@nsc.eop.gov’; 'Prem_G,_Kumar@nsc.eop.gov'; Wolff, Alex D {USUN); Germain, Ellen J
(USUNY; Schedlbauer Amy W

Ce: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P DRL-MLGA-DL; Anderson, Gerald C;
Feitman, Jeffrey D; 10-HR-DL

Subject: Use this version. Instruction and EQV for HRC vote - clearance by 10 AM EST t
Importance: High

Apologies. THIS version includes NSC edits.
Thanks,

Amy

Amy A. Ostermeier, Deputy Director
Bureau of International Organization Affairs
Office of Human Rights (I0/HR}
(ph} 202-647-3901

[fx} 202-647-4628
ostermeieraa@state.gov

REVIEW AUTHORITY: Sharon Ahmad, Senior
Reviewer

a4 U N

From. Ostermeser Amy A BB
Sent: Tuesday, June 01, 2010 8:49 AM

To: Bass, Warren; Nossel, Suzanne F; jpcassidy] | Ashraf, Madeeha §; Cue, Lourdes C; Aguilera, Patricia;
Littlejohn, J.R.; Wecker, John A; Poweli, Catherine; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL;
Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w._busby@nss.eop.gov’; Perina, Alexandra H;

12
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UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129513 Date: 12/17/2012 ===

Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M;
'dshapiro@nsc.eop.gov'; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D (USUN); Germain, Ellen J (USUN); Schedlbauer,
Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;

Feltman, Jeffrey D; 1I0-HR-DL
Subject: Instruction and ECV for HRC vote - clearance by 10 AM EST

Importance: High

Thanks to Warren and Scott far their suggestions. |

Many thanks, .

Amy

Amy A, Ostermeier, Deputy Director
Bureau of International Organization Affairs
Office of Human Rights {I0/HR}

ph) 202-647-3901

(£x) 202-647-4628

pstermeieraa@state.gov

From: Bass, Warren

Sent: Tuesday, June 01, 2010 7:38 AM

To: Nossel, Suzanne F; 'jpcassidyz; Ashraf, Madeeha 5; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.; B&
Wecker, John A; Powell, Catherine; Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-
HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w,_busby@nss.eop.gov'; Perina,

Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eiteen C; Cassayre, Mark J; Khanna, Melanie J;

Griffiths, Douglas M; 'dshapiro@nsc.eop.gov'; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D (USUN); Germain, Elien ]
{USUNY; Schedibauer, Amy W

Ce: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL

Subject: Re: Instruction and EOV for HRC vote tomorrow - clearance by 10 AM EST

Adding USUN/NY and NSC/NENA. We should think about whether to refer to the PRST language.
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From: Nossel, Suzanne F

To: 'jpcassidy <]pcasstdy|:| Ashraf, Madeeha 5; Cue, Lourdes C; Aguilera, Patricia;
Litiejohn, J.R.; Wecker, JohnA Powell, Catherine; Ostermeier, Amy A; Aswad, Evelyn M; Giaugue, Jeffrey G; Knopf, B6

Payton L; Legal-HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren;
'scott_w._husby@nss.eop.gov' <scott_w._busby@nss.eop.gov>; Perina, Alexandra H; Schwartz, Jonathan B; Pomper,
Stephen E; Donahoe, Fileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M

Cc: Fitzpatrick, Kathleen M; Posner, Michae} H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL

Sent: Mon May 31 23:32:34 2010

Subject: Instruction and EOV for HRC vote tomorrow - clearance by 10 AM EST

Many thanks,
Suzanne

The Grave Attacks by Israeli Forces Against the Humanitarian Boat Convoy

Guided by the purposes and the principles of the United Nations Charter, as well as by the provisions of the Unwersal
Declaration for Human Rights,

Taking into consideration the provisions of the Fourth Geneva Convention for the protection of civilian persons in times of
war of 12 August 1949,

Emphasizing the importance of the safety and well-being of all civilians including humanitarian personnel,
Expressing grave concern also at the deepening humanitarian crisis in Occupied Gaza,

Emphasizing the need to ensure sustained and regular fiow of goods and people into Occupied Gaza and welcoming the
initiatives aimed at creating and opening humanitarian corridors and other mechanisms for the sustainad delivery of
humanitarian aid;

1. Condemns in the strongest terms possible the outrageous attack by the Israeli forces against the humanitarian ftotiifa of
ships which resulted in the killing and injuring of many innocent civilians from different countries;

2. Deeply deplores the loss of life of innocent civilians and expresses its deepest sympathy and condelences o the
victims and thair families;

3. Requests the ICRC to seek and provide information on the whereabouts status and condition of the detained and
injured persons

4. Demands the Occupying Power [srael to immediately release all detained men and material and facilitate their safe
return to their homelands.

5. Calls upon the Qccupying power Israel to ensure the unimpeded provision of humanitarian assistance, including of
food, fuel and medical treatment to the occupied Gaza strip;

14

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129513 Date: 12/17/2012
StateDept02606

B5




UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129513 Date: 12/1//2012

BS

From: Joseph Cassidy <jpcassidy[

To: Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.; Wecker, John A; Powell, Catherine;

Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren; scott_w._busby@nss.eop.gov <scott_w._busby@nss.eop.gov>;
Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E B6
Ce: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posner, Michael H; Geneva HRC; Cassidy, Joseph P;
jpeassidy_ | <jpeassidy—_— »; DRL-MLGA-DL

Sent; Mon May 31 16:37:03 2010

Subject: URGENT -- Clearance needed Monday afternoon

B5
Thanks, loe
{begin text)
Statement by Ambassador Eileen Donohoe on the Flotilla Incident !
for the Human Rights Council special session, June 1, 2010 |
Thank you, Mr. President.
BS
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Law, Rosemary C B5, B6, NR

From: Aswad, Evelyn M

Sent: Monday, May 31, 2010 5:08 PM

To: Schwartz, Jonathan B; Perina, Alexandra H; Pomper, Stephen E; Dolan, JoAnn; Jacobson,
Linda; Banos, Mariano H; Martin, Julie B; Harris, Robert K

Subject: AE: URGENT -- Clearance needed Monday afterncon

From: Schwartz, Jonathan B

Sent: Monday, May 31, 2010 4:04 PM

To: Aswad, Evelyn M; Perina, Alexandra H; Pomper, Stephen E; Dolan, JoAnn; Jacobson, Linda; Banos, Mariano H;
Martin, Julie B; Harrls, Robert K

Subject: RE: URGENT — Clearance needed Monday afternoon

FromT ASwad, EVEIyT M

‘Sent: Monday, May 31, 2010 5:01 PM

To: Perina, Alexandra H; Schwariz, Jonathan B; Pomper, Stephen E; Dolan, JoAnn Jacobson, Linda; Banos, Mariano H;
Martin, Julie B; Harris, Robert K

Subject: RE: URGENT -- Clearance needed Monday afternoon

USUN PRESS RELEASE #109 May 31, 2010
AS DELIVERED '

Remarks by Ambassador Alejandro Wolff, Deputy Permanent U.S. Representative to the United Nations, at
an Emergency Session of the Security Council, May 31, 2010

Thank you, Mr. President and thank you, Assistant Secretary-General Fernandez-Taranco.

The United States is deeply disturbed by the recent violence and regrets the tragic loss of life and injuries
suftered among those involved in the incident last night aboard the Gaza-bound ships. We are working to
ascertain the facts. We expect a credible and transparent investigation and strongly urge the Isracli government
to investigate the incident fully.

As I stated in the Chamber in December 2008, when we were confronted by a similar situation, mechanisms
exist for the transfer of humanitarian assistance to Gaza by member states and groups that want to do so. These
non-provocative and non-confrontational mechanisms should be the ones used for the benefit of all those in
Gaza. Direct delivery by sea is neither appropriate nor responsible, and certainly not effective, under the
circumstances.

[RE\I}EW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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The United States remains deeply concerned by the suffering of civilians in Gaza, and the deterioration of the
situation there, including the humanitarian and human rights situation. We continue to believe the situation is
unsustainable and is not in the interests of any of those concerned. We will continue to engage the Israclis on a
daily basis to expand the scope and type of goods allowed into Gaza to address the full range of the population’s
humanitarian and recovery needs. Hamas’ interference with international assistance shipments and the work of
nongovernmental organizations complicates efforts in Gaza. Its continued arms smuggling and commitment to
terrorism undermines security and prosperity for Palestinians and Israelis alike.

We will continue to work closely with the Government of Israel and the Palestinian Authority, along with
international NGOs and the UN, to provide adequate access for humanitarian goods, including reconstruction
materials, through the border crossings, while bearing in mind the Government of Israel’s legitimate security

concerns.

Ultimately, this incident underscores the need to move ahead quickly with negotiations that can lead to a
comprehensive peace in the region. The only viable solution to the Israeli-Palestinian conflict is an agreement,
negotiated between the parties, that ends the occupation that began in 1967 and fulfills the aspirations of both
parties for independent homelands through two states for two peoples, Israel and an independent, contiguous,
and viable state of Palestine, living side by side in peace and security. We call again on our international
partners — both inside and outside this Council — to promnote an atmosphere of cooperation between the parties
and throughout the entire region.

Thank you, Mr. President.

From: Perina, Alexandra H
Sent: Monday, May 31, 2010 3:44 PM l
To: Legal-HRR-DL; Schwartz, Jonathan B; Pomper, Stephen E; Dolan, JoAnn; Jacobson, Linda

Subject: FW: URGENT -~ Clearance needed Monday afternoon

BS

From: Joseph Cassidy [mailtozjpeassidyl |
Sent: Monday, May 31, 2010 4:37 PM

To: Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, 1.R.; Wecker, John A; Powell, Catherine; B6
Ostermeier, Amy A; Aswad, Evelyn M; Giaugue, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren; scott_w._busby@nss.eop.gov; Perina, Alexandra H; Schwartz,
Jonathan B; Pomper, Stephen E

Cc: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posner, Michael H; Geneva HRC; Cassidy, Joseph P;

jpeassidy{ DRL-MLGA-DL

Subject; URGENT -- Clearance needed Monday afternoon

I ask that you review and clear this statement, which will be delivered tomorrow morning by Ambassador
Donohoe at a special event within this UN Human Rights Council session, as soon as possible, NR

Thanks, loe

i8

UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04163 Doc No. C051298522 Date: 12/17/2012
StateDept02610




UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. COD1289522 Date; 12/17/2012

(begin text)

Statement by Ambassador Eileen Donohoe on the Fiotilla Incident
for the Human Rights Council special session, June 1, 2010

BS

Thank you.
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Law, Hosemary C

From: Aswad, Evelyn M

Sent: Monday, May 31, 2010 5:01 PM

To: Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Dolan, JoAnn; Jacabson,
Linda; Banos, Mariano H; Martin, Julie B; Harris, Robert K

Subject: RE: URGENT -- Clearance needed Monday afterncan

USUN PRESS RELEASE #109 May 31, 2010

AS DELIVERED

Remarks by Ambassador Alejandro Wolff, Deputy Permanent U.5. Representative to the United Nations, at
an Emergency Session of the Security Council, May 31, 2010

Thank you, Mr. President and thank you, Assistant Secretary-General Fernandez-Taranco.

The United States is deeply disturbed by the recent violence and regrets the tragic loss of life and injuries
suffered among those involved in the incident last night aboard the Gaza-bound ships. We are working to
ascertain the facts. We expect a credible and transparent investigation and strongly urge the Israeli government
to investigate the incident fully. i

|
As I stated in the Chamber in December 2008, when we were confronted by a similar situation, mechanisms
exist for the transfer of humanitarian assistance to Gaza by member states and groups that want to do so. These
non-provocative and nen-confrontational mechanisms should be the ones used for the benefit of all those in
Gaza. Direct delivery by sea is neither appropriate nor responsible, and certainly not effective, under the
circumstances.

The United States remains deeply concerned by the suffering of civilians in Gaza, and the deterioration of the
situation there, including the humanitarian and human rights situation. We continue to believe the situation is
unsustainable and is not in the interests of any of those concerned. - We will continue to engage the Israelis on a
daily basis to expand the scope and type of goods allowed into Gaza to address the full range of the population’s
humanitarian and recovery needs. Hamas’ interference with international assistance shipments and the work of
nongovernmental organizations complicates efforts in Gaza. Its continued anms smuggling and commitment to
terrorism undermines security and prosperity for Pajestinians and lsraelis alike.

We will continue to work closely with the Government of Israel and the Palestinian Authority, along with
international NGOs and the UN, to provide adequate access for humanitarian goods, including reconstruction
materials, through the border crossings, while bearing in mind the Government of Israel’s legitimate security

concerns.

Ultimately, this incident underscores the need to move ahead quickly with negotiations that can lead to a
comprehensive peace in the region. The only viable solution to the Israeli-Palestinian conflict is an agreement,
negotiated between the parties, that ends the occupation that began in 1967 and fulfills the aspirations of both
parties for independent homelands through two states for two peoples, Israel and an independent, contiguous,
and viable state of Palestine, living side by side in peace and security. We call again on our international

IREVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer 20
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partners — both inside and outside this Council — to promote an atmosphere of cooperation between the parties
and throughout the entire region.

Thank you, Mr. President.

e T S S ) ——

From: Perina, Alexandra H
Sent: Monday, May 31, 2010 3:44 PM

To: Legal-HRR-DL; Schwartz, Jonathan B; Pomper, Stephen E; Dolan, JoAnn; Jacobson, Linda
Subject: FW: URGENT -- Clearance needed Monday afternoon

From: Joseph Cassidy [maiito:jpcassidy

Sent: Monday, May 31, 2010 4:37 PM

To: Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, 1.R.; Wecker, John A; Powell, Catherine;
Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren; scott_w._busby@nss.eop.gov; Perina, Alexandra H; Schwartz,
Jonathan B; Pomper, Stephen E \
€c: Fitzpat hleen M; Nossel, Suzanne F; Posner, Michael H; Geneva HRC; Cassidy, Joseph P,

jpcassidy DRL-MLGA-DL

Subject: URGENT -- Clearance needed Monday afternoon

f
I ask that you review and clear this statement, which will be delivered tomorrow morning by Ambassador
Donohoe at a special event within this UN Human Rights Council session, as soon as possible,

Thanks, loe

{begin text)

Statement by Ambassador Eileen Donochoe on the Fiotilla incident
for the Human Rights Council special session, June 1, 2010

Thank you, Mr. President.

2 ‘ !
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Thank you.
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[RELEASED IN PART B§|

Law, Rosemary C

From: Aswad, Evelyn M

Sent: Monday, May 31, 2010 11:28 AM

To: Jacobson, Lnnda Schwartz, Johathan B; Harris, RobertK Cleveland, Sarah H; Koh, Harold
Hongju

Cc: Khanna, Meianie J; Banos, Mariano H; Perina, Alexandra H; Sullivan, David J; Baumert, Kevin
A; Pomper, Stephen E; Townley, Stephen G; Eichensehr, Kristen E; Buchwald, Tedd F;
hiartin, Julie B

Subject: RE: URGENTU! HRC Action re; Gaza Aid Flotilla

Thanks very much, Linda. | understand the Quartet may be issuing a statement this afternocon and that the UNSC has
catled for an emergency session today. Please keep Mariano, Melanie and me in the loop on any developments as that
will impact what we do at the HRC special session tomarrow. Thanks, EA

From: Jacobson, Linda
Sent: Monday, May 31, 2010 10:15 AM

To: Aswad, Evelyn M; Schwartz, Jonathan B; Harris, Robert K; Cleveland, Sarah H; Koh, Harold Hongju

Ce: Khanna, Melanie 1; Banos, Mariano H; Perina, Alexandra H; Sullivan, David J; Baumert, Kevin A; Pomper, Stephen E;
Townley, Stephen G; Eichensehr, Kristen E

Subject: Re: URGENT!! HRC Action re: Gaza Aid Flotilla

Fraiti: Aswad, Evelyn M |
Te: Schwartz, Jonathan B; Harris, Robert K; Jacobson, Linda; Cleveland, Sarah H; Koh, Harold Hongju

Cc: Khanna, Melanie J; Banos, Marianc H; Perina, Alexandra H; Sullivan, David J; Baumert, Kevin A; Pomper, Stephen E;
Townley, Stephen G; Eichensehr, Kristen E; Khanna, Melanie ]

Sent: Mon May 31 11:10:11 2010

Subject: FW; URGENT!!! HRC Action re: Gaza Aid Flotilla

All — As discussed in my earlier e-mail today, the Palestinians will be calling for a special sitting of the HRC tomorrow the
Gaza Aid Flotilla and seek to pass a resolution (see below regarding this new twist}, Here is 10’s draft statement for the
discussion portion of the special sitting. We've advised that we are seeking input from other L offices and will get back
to them, but gave the following preliminary advice on the statement. Please send your thoughts, if any, within 1-2
hours. THANKS!

Draft Statement:

|REVIEW AUTHORITY: Sharon Ahmad, Semory

[Reviewer
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From: Cassayre, Mark ]

Sent: Monday, May 31, 2010 10:02 AM

To: Nossel, Suzanne F; IO-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov’; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M; Conneliy,
Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Subject: Re: URGENT!!! HRC Action re: Gaza Aid Flotiila

Alt: | just spoke with Pal DPR who confirmed that he will call for a special sitting for tmrw pm. He will also table a
reschition tomorrow morning for ACTION TOMORROW EVENING.

Reso will include:

- condemnation

- calf for protection by israel / repsect for [4i
- call for internation investigation

He said that "the Israelis have made it hard on us and we will make it hard on them."
During his statement imad spoke in Arabic (he frequentiy does interventions in English). He made points:

Premeditated crime

Violations of occupying power

Saluted courage of those on board vessels

Israel has denied occupation of gaza but acts of last night show that gaza is still under occupationa nd therefore 1l
applies and 4GC appiies.

Lift blocade

Israel will do right of reply at end of day.

From: Nossel, Suzanne F

To: Cassayre, Mark 1; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov' <Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R (DRLY); Salih, Lana L;
Fitzpatrick, Kathleen M; Connelly, Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Sent: Mon May 31 09:29:20 2010

Subject: Re: URGENT!!! HRC Action re: Gaza Aid Flotilia

Adding NEA,

40

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No, C05129558 Date: 12/17/2012
StateDept02616

B5




EEE=_UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129558 Date: 12/17/2012 =]

From: Cassayre, Mark )

To: Nossel, Suzanne F; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M; 'Busby, Scott W.'
<Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M

Sent: Mon May 31 09:21:03 2010 _

Subject: URGENT!!! HRC Action re: Gaza Aid Flotilla

NEED GUIDANCE

“SpECIAL SITTING” of HRC to occur Tuesday (tomorrow} afternoon on the Israeli boarding of flotilla.

WE NEED TALKING POINTS ASAP AND WILL NEED POINTS FOR A STATEMENT, IF WE INTEND TO MAKE ONE DURING THIS
“SPECIAL SITTING.” .

Mark Cassayre

Counsclor

Political and Specialized Agencies

U.S. Mission to the United Nations and Specialized Agencics
Geneva, Switzerland

Divecr tel: +41 22 749-4214

Mobile: +41 78 775-3680

Fax: +41.22.749.4717

cassayremj@stace.gov

SBU
This email is UNCLASSIFIED.
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Law, Rosemary C

[RELEASED IN PART BS|

From:
Sent:
To:
Ce:

Subject:

All — As discussed in my earlier e-majil today, the Palestinians will be calling for a special sitting of the HRC tomorrow the
(Gaza Aid Fiotilla and seek to pass a resolution [see below regarding this new twist). Here is |10Q’s draft statement for the
discussion portion of the special sitting. We've advised that we are seeking ingut from other L offices and will get bach
to them, but gave the following preliminary advice on the statement. Please send your thoughts, if any, within 1-2

hours. TH_ANKS!

Draft Statement:

Aswad, Evelyn M
Monday, May 31, 2010 11:10 AM

Schwartz, Jonathan B; Harris, Robert K; Jacobson, Linda; Cleveland, Sarah H; Koh, Harold

Hongju

Khanna, Melanie J; Bancs, Mariano H; Perina, Alexandra H; Sullivan, David J; Baumert, Kevin
A; Pomper, Stephen E; Townley, Stephen G; Eichensehr, Kristen E; Khanna, Melanie J}

FW: URGENT!!! HRC Action re; Gaza Aid Flotilla

BS

From: Cassayre, Mark ]

Sent: Monday, May 31, 2010 10:02 AM

To: Nossel, Suzanne F; 10-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M,
'Scott_W._Busby@nss.ecp.gov'; Johnston-Gardner, Sarah R {DRL); Salih, Lana L; Fitzpatrick, Kathleen M; Connelly,

BEVIEW AUTHORITY: Sharon Ahmad, Senior Review@ 43
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Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H
Subject: Re: URGENT!!! HRC Action re: Gaza Aid Flotilla

All: | just spoke with Pal DPR who confirmed that he will call for a special sitting for tmrw pm. He will also table a
resclution tomorrow marning for ACTION TOMORROW EVENING.

Reso will include:

- condemnation

- call for protection by israel / repsect for I'll
- call for internation investigation

He said that "the Israelis have made it hard on us and we will make it hard on them."

During his statement Imad spoke in Arabic (he frequently does interventions in Engtlish). He made points:

Premeditated crime

Violations of occupying power

Saluted courage of those on board vessels

Israel has denied occupation of gaza but acts of iast night show that gaza is stilt under occupationa nd therefore I'l§

applies and 4GC applies.
Lift blocade

Israel will do right of reply at end of day.

From: Nossel, Suzanne F

To: Cassayre, Mark J; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov' <Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R {DRL); Salik, Lana L;
Fitzpatrick, Kathleen M; Connelly, Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Sent: Mon May 31 09:29:20 2010

Subject: Re: URGENT!H HRC Action re: Gaza Aid Flotilla

Adding NEA.

From: Cassayre, Mark J :

To: Nossel, Suzanne F; 10-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M; 'Busby, Scott W."'
<Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M

Sent: Mon May 31 09:21:03 2010

Subject: URGENT!!! HRC Action re: Gaza Aid Flotilla

NEED GUIDANCE

“SPECIAL SITTING"” of HRC to occur Tuesday {tomorrow) afternoon on the israeli boarding of flotilla.
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WE NEED TALKING POINTS ASAP AND WILL NEED POINTS FOR A STATEMENT, IF WE INTEND TO MAKE ONE DURING THIS
“SPECIAL SITTING.” :

Mark Cassayre

Counselor

Political and Specialized Agencies

U.S. Mission terthe Unitec Nations and Specialized Agencies
Geneva, Switzerland

Dircet vel: +41 22 740-4214

Mobhile: +4179 775-3680

Fax: +41.22.749.4717

cassayrem|@state.gov

SBU
This email is UNCLASSIFIED.
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RELEASED IN

Law, Rosemary C

PART B5, B6
Aswad, Evelyn M

Tuesday, June 01, 2010 9:18 PM
Knopf, Payton L; Bass, Warren, Wells, Alice G; Anderson, Gerald C; Cue, Lourdes C;
'Danie}_B._ Shapiro@nss.eop.gov'; Powell, Catherine; Ashraf, Madeeha 5; Aguilera, Patrici
Liitiejohn, J.R.; Giaugue, Jeffrey G; Goldberger, Thomas H; 'Scott_W._Bushy@nss.eop.go
'Prem_G. Kumar@nss.eop.gov'
Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-
DL; Feltman, Jeffrey D; I0-HR-DL; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eiles
C; Schedlbauer, Amy W; Germain, Ellen J %USUN); Woiff, Alex D {(USUN}); Nossel, Suzann
F; Ostermeier, Amy A; 'jpcassidy - Wecker, John A; Legal-HRR-DL;

Holmstrom, Todd C; Simon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pompe
Stephen E; Cassayre, Mark J; Harris, Robert K; Donoghue, Joan E; Dolan, JoAnn; Jacobsq
Linda; Martin, Julie B

From:
Sent:
To:

Ce:

=0

Subject: RE: FINAL CLEARANCE needed by 10 pm or1_

B5

Attachments:

Please find attached consolidated L suggestions for your consideration, EA

From: Knopf, Payton L

Sent; Tuesday, June 01, 2010 7:17 PM

To: Bass, Warren; Wells, Alice G; Anderson, Gerald C; Cue, Lourdes C; 'Daniel_B._Shapire@nss.eop.gov’; Powell,
Catherine; Ashraf, Madeeha $; Aguilera, Patricia; Littlejohn, J.R.; Giaugque, Jeffrey G; Galdberger, Thomas H;
'Scott_W._Busby@nss.eop.gov'; 'Prem_G._Kumar@nss.eop.gov'

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL,; Feftman, Jeffrey D; IQ
HR-DL; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eileen C; Schedihauer. Amy W; Germain, Ellen J (USUN); |
Wolff, Alex D {USUN); Nossel, Suzanne F; Ostermeier, Amy A; 'jpcassidyﬁ; Wecker, John A; Aswad, Evely
M; Legal-HRR-DL; Holmstrom, Todd C; Simon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephe
E; Cassayre, Mark ] ‘

=3

Subject: RE: FINAL CLEARANCE needed by 10 pm on

Few edits to reflect the Secretary’s comments eariier this afternoon.

From: Bass, Warren
Sent: Tuesday, June 01, 2010 B:07 PM

To:; Wells, Alice G; Anderson, Gerald C; Cue, Lourdes C; 'Daniel_B._Shapiro@nss.eop.gov'; Powell, Cathering; Ashraf
Madeeha S; Agunera, Patrnc:a Litt|E]0hr‘I J.R.; Giaugue, Jeffrey G; Knopf, Payton L; Goldberger, Thomas H;
'Scatt_W._Busby@nss.eop.gov'; 'Prem_G._Kumar@nss.eop.gov‘

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Feltman, Jeffrey D; 10
HR-DL; Griffiths, Douglas M; Khanna, Melanie 1; Donahoe, Eileen C; Schedlbauer, Amy W; Germain, Ellen J {USUN);
Wolff, Alex D (USUN); Nossel, Suzanne F; Ostermeier, Amy A; ‘jpcassid : Wecker, John A; Aswad, Evely
M; Legal-HRR-DL; Holmstrom, Todd C; Simon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephe
E; Cassayre, Mark ]

Subject: RE: FINAL CLEARANCE needed by 10 pm on |

n

=

All, Erica Barks-Ruggles and 1 clear for USUN/W with the following edits. We'd also welcome comments from
Ambassador Wolff, who's been deep in the trenches on this one in New York, shouid he want to weigh in.

Thanks much.

REVIEW AUTHORITY: Sharon Ahmad, Senior
Warren

Reviewer

1

B6

B5

B6

B5

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05128580 Date: 12/17/2012

StateDept02621




UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. CUb12958U Date: 12/1//2012

From: Wells, Alice G
Sent: Tuesday, June 01, 2010 7:41 PM

To: Anderson, Geraid C; Cue, Lourdes C; 'Daniel_B._Shapiro@nss.ecp.gov'; Bass, Warren; Powell, Catherine; Ashraf,
Madeeha S; Aguilera, Patricia; Littlejohn, J.R.; Giauque, Jeffrey G; Knopf, Payton L; Goldberger, Thomas H;
'Scott_W._Busby@nss.eop.gov'; 'Prem_G._Kumar@nss.eop.gov'

Ce: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Feltman, Jeffrey D; IG- BG
HR-DL; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eileen C; Schedibauer, Amy W; Germain, Ellen J (USUN};

Wolff, Alex D {USUN); Nossel, Suzanne F; Ostermeier, Amy A; 'jpcassidy ~]; wecker, John A; Aswad, Evelyp

M; Legal-HRR-DL; Holmstrom, Todd C; Simen, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen

E; Cassayre, Mark ]

Subject: RE: FINAL CLEARANCE needed by 10 pmonf o | | B5

Gerald — P made the atiached edits. Thx, Alice

Frem: Anderson, Gerald C
Sent: Tuesday, June 01, 2010 7:09 PM

To: Cue, Lourdes C; 'Daniel_B._Shapiro@nss.eop.gov'; Bass, Warren; Powell, Catherine; Ashraf, Madeeha S; Aguilera,
Patricia; Littlejohn, J.R.; Giauque, Jeffrey G; Knopf, Payton L; Goldberger, Thomas H; ‘Scott_W._Busby@nss.eop.gov';
'Prem_G._Kumar@nss.eop.gov’ B6
Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Feltman, Jeffrey D; 10
HR-DL: Wells, Alice G; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eileen C; Schedlbauer, Amy W; Germain, Elien ]
(USUNY); Woiff, Alex D (USUN); Nossel, Suzanne F; Ostermeier, Amy A; ‘jpcassidyf | Wecker, John A; Aswad,
Evelyn M; Legal-HRR-DL; Holmstrom, Todd C; Simaon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B, Pomper,
Stephen E; Cassayre, Mark 1 B5
Subject: FINAL CLEARANCE needed by 10 pmon| |
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Please copy me, Suzanne Nossel, and Amy Ostermeier on your responses.

With thanks,

Gerald C. Anderson
Principol Daputy Assistant Secretary
Bureau of Intermaticnal Organizetion Affairs
Room 6323
11,5, Department of Stote
Washington, DC 20520
Office: 202-647-9602
ey
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Law. Rosemary C RELEASED IN
AL PART 55, 3om

From: Aswad, Evelyn M

Sent: Tuesday, June 01, 2010 7,24 PM

To: Dolan, JoAnn; Jacobson, Linda, Pomper, Stephen E; Perina, Alexandra H

Ce: Banos, Mariano H; Harris, Robert K; Donoghue, Joan E; Schwartz, Jonathan B

Subject: |FW: FINAL CLEAHIANCE needed by 10 pm on ‘
Attachments: 2010-06-01 HARC 14, Flotilla EQV-revised 6 pm.docx; 2010-06-01 HRC 14, Flotilla RESQO

1.doc

Dear L/AN and L/PM: Please send to Mariano and me your comments, if any,L |
L |hy 9:30 pm tonight. Thank you, Evelyn

From: Anderson, Gerald C

Sent: Tuesday, June 01, 2010 7:09 PM

To: Cue, Lourdes C; 'Daniel_B._Shapiro@nss.eop.gov'; Bass, Warren; Powell, Cathering; Ashraf, Madeeha S; Aguilera;
Patricia; Littlejohn, J.R.; Giauque, Jeffrey G; Knopf, Payton L; Goldberger, Thomas H; 'Scott_W._Busby@nss.eop.gov';
'Prem_G._Kumar@nss.eop.gov'

Cc: Fizpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Feltman, Jeffrey D; 1Q-
HR-DL; Weils, Alice G; Griffiths, Douglas M; Khanna, Melanie J; Donahoe, Eileen C; Schedlbauer, Amy W; Germain, Ellen ]
{USUN); Wolff, Alex D {USUN); Nossel, Suzanne F; Ostermeier, Amy A; 'jpcassidy Wecker, John A; Aswad, B6
Evelyn M; Legal-HRR-DL; Holmstrom, Todd C; Simon, Jennifer J; Perina, Alexandra H; Schwartz, Jonathan B; Pomper,
Stephen E; Cassayre, Mark J

Subject: FINAL CLEARANCE needed by 10 pm on instructions to Geneva forl |

1
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1
ﬂ?EVEEW AUTHORITY: Sharon Ahmad, Senior Re\_r_iewerl
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With thanks,

Gerald C. Anderson

Principal Deputy Assistant Secretary

Bureau of International Organization Affairs
Room 6323

U.S. Department of State

Washington, DC 20520

Office: 202-647-9602

&
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l.aw, Rosemary C RELEASED IN
PART BS, B6
From: Aswad, Evelyn M
Sent: Tuesday, June 01, 2010 11:29 AM
To: Martin, Julie B
Ce: Banos, Mariano H; Dolan, JoAnn; Perina, Alexandra H; Pomper, Stephen E; Jacobson, Linda,
: Harris, Robert K
Subject: FW: HRC Gaza resolution - status of negotiations
Attachments: The Grave Attacks by Israeli Forces Against the Humanitarian Boat Convoy.doc
L ONLY E-MAIL CHAIN +f

B5}

From: Cassayre, Mark ]
Sent: Tuesday, June 01, 2010 9:33 AM

To: 'Shapiro, Daniel B.'; Powell, Catherine; Ostermeier, Amy A; Bass, Warren; Nossel, Suzanne F,
jpcassidy. ] Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.; Wecker, John A; Aswad,
Evelyn M; Giaugue, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, B6
Jennifer J; Busby, Scott W.; Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen £; Donahoe, Eileen C; Khanna,
Melanie J; Griffiths, Douglas M; Kumar, Prem G.; Wolff, Alex D {USUN}); Germain, Ellen J {USUN); Schedlbauer, Amy W
Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;
Feltman, Jeffrey D; IO-HR-DL; Martin, Julie B

Subject: HRC Gaza resolution - status of negotiations

B5

From: Shapiro, Daniel B. {mailto:Daniel_B._Shapiro@nss.eop.gov]
Sent: Tuesday, June 01, 2010 2:58 PM

B6
To: Powell, Catherine; Ostermeier, Amy A; Bass, Warren; Nossel, Suzanne F; jpcassidy{ ; Ashraf, Madeeha
S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.; Wecker, John A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf,

1
[REVIEW AUTHORITY: Sharon Ahmad, Senior |
UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129604 Date: 12/17/2012
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Payton L; Legal-HRR-DL; Goldberger, Thomas H; Halmstrom, Todd C; Simon, Jennifer J; Busby, Scott W.; Perina,
Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Mefanie J;
Griffiths, Douglas M; Kumar, Prem G.; Wolff, Alex D (USUN); Germain, Ellen 1 {USUN); Schedlbauer, Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Andersen, Gerald C;
Feltman, Jeffrey D; I0-HR-DL

Subject: RE:] | clearance by 10 AM EST

Will we be able to get the Europeans to vote with us?

From: Powell, Catherine [mailto: PowellC@state.gov]
Sent: Tuesday, June 01, 2010 8:56 AM

BS

B6

To: Ostermeier, Amy A; Bass, Warren; Nossel, Suzanne F; jpcassidyl | Ashraf, Madeeha $; Cue, Lourdes G

Aguilera, Patricia; Littlejobn, J.R.; Wecker, John A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL_;
Goldberger, Thomas H; Hoimstrom, Todd C; Simon, Jennifer J; Busby, Scott W.; Perina, Alexandra H; Schwartz, Jonath[ n

B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M; Shapiro, Daniel B.

Kumar, Prem G.; Wolff, Alex D (USUN); Germain, Ellen 1 (USUN}; Schedibauer, Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;
Feltman, Jeffrey D; IO-HR-DL :

Subject: Re: | |- clearance by 1G AM EST

Locping in Bill Burke-White and Dafna Rand for 5/P.

’

BS

From: Ostermeier, Amy A :
To: Bass, Warren; Nossel, Suzanne F; 'jpcassidy <jpcassidyf ___|; Ashraf, Madeeha S; Cue,
Lourdes C; Aguilera, Patricia; LitileJohn, 1.R.; Wecker, John A; Powell, Catherine; Aswad, Evelyn M; Giaugue, Jeffrey G;
" Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer 3
'scotf_w._busby@nss.eop.gov' <scoti_w._busby@nss.eop.gov>-; Perina, Alexandra H; Schwartz, Jonathan B; Pomper,
Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M; 'dshapiro@nsc.eop.gov'
<dshapiro@nsc.eop.gov>; 'Prem_G._Kumar@nsc.eop.gov' <Prem_G._Kumar@nsc.eop.gov>; Wolff, Alex D (USUN); .
Germain, Ellen J {USUN); Schedlbauer, Amy W

€c: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;
Feltman, Jeffrey D; I0-HR-DL

Sent: Tue Jun 01 08:49:16 2010

Suhject:i clearance by 1¢ AM EST

B6

BS

Thanks to Warren and Scott for their suggestions.
in the attached (tracked).

2
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BS

Many thanks,
Amy

Amy A. Ostermeier, Deputy Director
Bureau of International Organization Affairs
Office of Human Rights (IG/HR}

{ph) 202-647-3901

{fx} 202-647-4628

ostermeieraa@state.fov

From: Bass, Warren

Sent: Tuesday, June 01, 2010 7:38 AM B&
To: Nossel, Suzanne F; jpcassidyl__ 1 Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.;
Wecker, John A; Powell, Catherine; Ostermeter, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-
HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w._busby@nss.eop.gov’; Perina,
Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J;
Griffiths, Douglas M; 'dshapiro@nsc.eop.gov'; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D {(USUN); Germain, Ellen J
{USUN); Schedibauer, Amy W

€c: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL

Subject: Re| | clearance by 10 AM EST ‘ B5

-

Adding USUN/NY and NSC/NENA

From: Nossel, Suzanne F )

To: ]pcassmly(:j <jpcassidyl”— — b; Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia;
Littiejohn, J.R.; Wecker, John A; Powell, Catherine; Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, B6

Payton L; Lega! -HRR-DL; Go!dberger Thomas H; Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren;
'scott_w._busby@nss.eop.gov' <scott_w. busby@nss eop.gov>; Perina, AIEXandra H; Schwartz, Jonathan B; Pomper
Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M :
Cc Fl‘tzpatrick, Kathleen M, Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL
Sent; Mon May 31 23:32:34 2010 B
Subject;| _ } clearance by 10 AM EST 1B

|Please provide your comments/clearance copying Amy Ostermeier, no later than 0. This musi be
ready for delivery by 11 AM EST/5PM Geneva time. We will confer with Geneva first thing tomorrow on late breaking
developments that may affect our approach.

Many thanks,
Suzanne

UNCLASSIFIED U.8. Department of State Case No. F-2010-04163 Doc No. C05129604 Date: 12/17/2012
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BS

From: Joseph Cassidy <jpcassidv{:£>

Teo: Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, 1.R.; Wecker, John A; Poweil, Catherine;
Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren; scott_w._busby@nss.eop.gov <scott_w._busby@nss.eop.gav>;
Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E

Cc: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posner, Michael H; Geneva HRC; Cassidy, Joseph P;

jpcassid ~— J<jpeassidy(__ b; DRL-MLGA-DL

Sent: Mon May 31 16:37:03 2010

Subject: URGENT -- Clearance needed Monday afternoon

B6

BS

Thanks, Joe

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129604 Date: 12/17/2012
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{begin text)

BS

Thank you.

5

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05129604 Date: 12/17/2012
StateDept02630




=== UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05128611 Date: 12/17/2012
!

Law, Rosemary C

From: Aswad, Evelyn M

Sent: Tuesday, June 01, 2010 9:42 AM

To: Donoghue, Joan E; Schwartz, Jonathan B; Dolan, JoAnn; Jacohscn, Linda; Pomper, Stephen
E; Perina, Alexandra H

Cc: Banos, Mariano H; Martin, Julie B; Harris, Robert K

Subject: FW!: Use this version. Instruction and EQV for HAC vote - clearance by 10 AM EST

Attachmenis: 2010-06-01 HRC 14. Flotilla EOV.docx; 2010-06-0t HRC 14. Flotilla RESO 1.doc

Importance: High

Can folks please send to Mariano and me your comments on this explanation of vote in the next 30 minutes? (This
assumes the HRC text does not get better, that we vote no, and that we read the attached statement at the time of the

vote. This is the most likely scenario.) Thanks, EA

From: Ostermeier, Amy A

Sent: Tuesday, June 01, 2010 8:56 AM

To: Ostermeier, Amy A; Bass, Warren; Nossel, Suzanne F; 'jpcassidy‘:L Ashraf, Madeeha 5; Cue, Lourdes|C;
Aguilera, Patricia; Littlejohn, 1.R.; Wecker, John A; Powell, Catherine; Aswad, Evelyn M; Giaugue, Jeffrey G; Knopf,
Payton {; Legal-HRR-DL; Gaoldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; ‘scott_w._bushy@nss.eop.goy';
Perina, Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J;
Griffiths, Douglas M; 'dshapiro@nsc.eop.gov'; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D (USUN); Germain, Ellen 2
(USUN}; Schedibauer, Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michae! H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;
Feltman, Jeffrey D; I0-HR-DL

Subject: Use this version. Instruction and EOV for HRC vote - clearance by 10 AM EST

Importance: High

b
|

Apologies. THIS version includes NSC edits. .

B6

Thanks,

Amy

Amy A, Ostermeier, Deputy Director
Bureau of International Organization Affairs
Office of Human Rights {IQ/HR}

|ph) 202-647-3801

{fu} 202-647-4628

ostermeieraa @state.gov

e Ao B AL, L B Sttt ol SR AN i | - B T e e o e AR e 3 il Wb R i - (RS, BN

Fromi: Ostermeier, Amy A B6’
Sent: Tuesday, June 01, 2010 8:49 AM

To: Bass, Warren; Nossel, Suzanne F; 'jpcassidy] | Ashraf, Madeeha 5; Cue, Lourdes C; Aguilera, Patricia
Littlejohn, J.R.; Wecker, John A; Powell, Catherine; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR{DL;
Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w._busby@nss.eop.gov’; Perina, Alexandra H;
Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark 1; Khanna, Melanie J; Griffiths, Douglas M;
'dshapiro@nsc.eop.gov'’; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D (USUN); Germain, Ellen 3 (USUN); Schedlbauer,
Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL; Anderson, Gerald C;
Feltman, Jeffrey D; IO-HR-DL

Subject: Instruction and EQV for HRC vote - clearance by 10 AM EST

Importance: High

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer,

i
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BS

Many thanks,

Amy

Amy A, Ostermeier, Depuly Director
Bureau of International Organization Affairs |
Office of Human Rights (10/HR)

{ph) 202-647-3501

{fx} 202-647-4628

ostermeleraa@state.gov

From: Bass, Warren
Sent: Tuesday, June 01, 2010 7:38 AM

To: Nossel, Suzanne F; 'jpcassidy” " |; Ashraf, Madeeha S; Cue, Lourdes C; Agulilera, Patricia; Littlejohn, J.R.;

Wecker, John A; Powell, Catherine; Ostermeier, Amy A; Aswad, Evelyn M; Giaugque, Jeffrey G; Knopf, Payton L; Legal-
HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; 'scott_w._busby@nss.eop.gov’; Perina,

Alexandra H; Schwartz, Jonathan B; Pomper, Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J;
Griffiths, Dougtas M; 'dshapiro@nsc.eop.gov’; 'Prem_G._Kumar@nsc.eop.gov'; Wolff, Alex D (USUN); Germain, Ellen ]
(USUN); Schedlbauer, Amy W

Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL

Subject: Re; Instruction and EQV for HRC vote tomorrow - clearance by 10 AM EST

Adding USUN/NY and NSC/NEN}4

B6

BS

From: Nossel, Suzanne F

To: 'jpcassidy{ f <jpcassidyf:]; Ashraf, Madeeha 5; Cue, Lourdes C; Aguilera, Patricia;
Littiejohn, J.R.; Wecker, John A; Powell, Catherine; Qstermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf,
Payton L; Legal-HRR-DL; Goldberger, Thomas H; Holmstrom, Todd C; Simon, Jennifer J; Bass, Warren;
'scott_w,_busby@nss.eop.gov' <scott_w._bushy@nss.eop.gov>; Perina, Alexandra H; Schwartz, Jonathan B; Pomper,
Stephen E; Donahoe, Eileen C; Cassayre, Mark J; Khanna, Melanie J; Griffiths, Douglas M '
Cc: Fitzpatrick, Kathleen M; Posner, Michael H; Geneva HRC; Cassidy, Joseph P; DRL-MLGA-DL

2
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Sent: Mon May 31 23:32:34 2010
Sukject: Instruction and EOV for HRC vote tomorrow - clearance by 10 AM EST

The Grave Attacks by Israeli Forces Against the Humanitarian Boat Convoy

Guided by the purposes and the principles of the United Nations Charter, as wel as by the provisions of the Universal
Declaration for Human Rights,

Taking into consideration the provisions of the Fourth Geneva Convention for the protection of civilian persons in times of
war of 12 August 1848,

Emphasizing the importance of the safety and well-being of all civilians including humanitarian personnel, '

Expressing grave concern also at the deepening humanitarian crisis in Qccupied Gaza,

]

Emphasizing the need to ensure sustained and regular flow of goods and people into Occupied Gaza and welcoming tf:
initiatives aimed at creating and opening humanitarian corridors and other mechanisms for the sustained delivery of
humanitarian aid;

1. Condemns in the strongest terms possible the outrageous attack by the Israeli forces against the humanitarian flotilid of
ships which resuited in the killing and injuring of many innocent civilians from difterent countries;

2. Deeply deplores the loss of life of innocent civilians and expresses its deepest sympathy and condolences to the
victims and their families;

3. Requests the ICHC to seek and provide information on the whereabouts status and condition of the detained and
injured persons

4. Demands the Occupying Power lsrael to immediately release all detained men and material and facilitate their safe
return to their homelands.

5. Calls upon the Occupying power Israel to ensure the unimpeded provision of humanitarian assistance, inctuding ot
food, fuel and medical treatment to the occupied Gaza strip;

6. Welcomes the statements of the Secretary General UN and the High Commissioner for Human Rights condemning the
Israeli attacks and calls for the full accountability and credible independent inquiries into these attacks. -

7. Decides to dispatch an independent international fact finding mission to investigate violations of international law
resulting from the Israeli attacks on the flotilla of ships carrying humanitarian assistance.

8. Decides to remain seized of this matter.
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From: Joseph Cassidy <jpcassidyl___
To: Ashraf, Madeeha S; Cue, Lourdes C; Agullera, Patricia; Littlejohin, 1.R.; Wecker, John A; Powell, Catherine; B6
Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Holmstrom, Todd C; Simon, Jennifer 1; Bass, Warren; scott_w._busby@nss.eop.gov <scott, w. _busby@nss.eop.gov>;
Perina, Alexandra H; Schwartz, Jonathan B; Fomper, Stephen E

Cc: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posher, Michael H; Geneva HRC; Cassidy, Joseph P;

jpcassidy  |<jpcassidy{’ |; DRL-MLGA-DL

Sent: Mon May 31 16:37:03 2010

Subject: URGENT -- Clearance needed Monday afternoon

I ask that you review and clear this statement, which will be delivered tomorrow morning by Ambassador
Donochoe at a special event within this UN Human Rights Council session, as soon as possible,

B5§

Thanks, Joe

(begin text)

Statement by Ambassador Eileen Donohoe on the Flotilla Incident
for the Human Rights Council special session, June 1, 2010

Thank you, Mr. President.

B5
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Thank you.
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Law, Rosemary C RELEASED IN
PART BS5, B6
From: Aswad, Evelyn M
Sent: Monday, May 31, 2010 8:29 PM
To: ‘Joseph Cassidy'; Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littiejohn, J.R.;

Wecker, John A; Powell, Catherine; Ostermeier, Amy A; Glaugue, Jeffrey G; Knopf, Paytd
Goldberger, Thomas H; Holmstrom, Tedd C; Simon, Jennifer J; Bass, Warren; scott_w.
_busby@nss.eop.gov; Penna Alexandra H; Schwartz Jonathan B; Pomper, Stephen E;
Dolan, JoAnn; Danoghue, Joan E; Baumert, Kevin A; Harris, Robert K; Banos, Mariano H;
Martin, Julie B; Jacobson, Linda '

Cc: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posner, Michael H; Genava HRC; Cassidy,
Joseph P; DRL-MLGA-DL

Subject: RE: URGENT -- Clearance needed Monday afternoon

Attachments: statemant - 2010 04 31 - flotillasp.doc

Please find attached consolidated L suggestions, which are not redlines, for your consideration. EA

From Joseph Cassidy [maiito:jpcassid

Sent: Monday, May 31, 2010 3:37 PM

To: Ashraf, Madeeha S; Cue, Lourdes C; Aguilera, Patricia; Littlejohn, J.R.; Wecker, John A; Powell, Catherine;
Ostermeier, Amy A; Aswad, Evelyn M; Giauque, Jeffrey G; Knopf, Payton L; Legal-HRR-DL; Goldberger, Thomas H;
Hoimstrom, Todd C; Simon, Jennifer J; Bass, Warren; scott w. busby@nss.eop.gov; Perina, Alexandra H; Schwartz,
Jonathan B; Pomper, Stephen E

Cc: Fitzpatrick, Kathleen M; Nossel, Suzanne F; Posner, Michael H; Geneva HRC; Cassidy, Joseph P;

jpcassidyi™ " DRL-MLGA-DL

B6

Subject: URGENT -- Clearance needed Monday afternoon

I ask that you review and clear this statement, which will be delivered tomorrow morning by Ambassad
Donghoe at a special event within this UN Human Rights Council sessian, as soon as possible.

r

Thanks, Joe |

(begin text)

Statement by Ambassador Eileen Donohoe on the Flotilla Incident
for the Human Rights Council special session, June 1, 2010

Thank you, Mr. President.

REVIEW AUTHORITY: Sharon Ahmad, Senior
Reviewer ,

T
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Thank you.
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Law, Hosemary C RELEASED IN PART|
B5
From: Aswad, Evelyn M I
Sent: Monday, May 31, 2010 12:56 PM
To: Schwartz, Jonathan B; Jacobson, Linda; Dolan, JoAnn; Buchwaid, Todd F; Pomper, Stephen
E; Harris, Robert K; Baumert, Kevin A; Donoghue, Joan E
Ce: Banos, Mariano H; Khanna, Melanie J; Martin, Julie B
Subject: FW: Israel Rt of Reply at HRC today re: Gaza Aid Flotiila
Attachments: Document.pdf
AttachmentsCiassification:
UNCLASSIFIED
Classification: UNCLASSIFIED
SensitivityCode: Sensitive

Looping in Joan. EA
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Fram: Aswad, Evelyn M

Sent: Monday, May 31, 2010 11:50 AM

To: Schwartz, Jonathan B; Jacobson, Linda; Dolan, JeAnn; Buchwald, Todd F; Pomper, Stephen E; Harris, Robert K;
Baumert, Kevin A

Ce: Banos, Mariano H; Khanna, Melanie J; Martin, Julie B

Subject: FW: Israeli Rt of Reply at HRC today re: Gaza Aid Fiotilla

FYl

From: Cassayre, Mark J
Sent: Monday, May 31, 2010 11:46 AM

To: Gassayre, Mark J; Nossel, Suzanne F; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov'; Johnston-Gardner, Sarah R (DRL); Salin, Lana L; Fizpatrick, Kathleen M; Connelly,
Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Subject: Israeli Rt of Reply at HRC today re: Gaza Aid Flotilla

Ambassador Yaar delivered this statement this afterncon at the HRC.

SBU
This email is UNCLASSIFIED.

From: Cassayre, Mark ]

Sent: Monday, May 31, 2010 5:02 PM
To: Nossel, Suzanne F; IQ-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov'; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M; Conneily,
Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Subject: Re: URGENT!!t HRC Action re: Gaza Aid Flotilla

Al | just spoke with Pal DPR who confirmed that he will call for a special sitting for tmrw pm. He will also table a
resolution tomorrow morning for ACTION TOMORROW EVENING.

Reso will include:
- condemnation
- calt for protection by israel / repsect for tll
1
BEVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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- call for internation investigation
He sald that "the |sraelis have made it hard on us and we will make it hard on them.”
During his statement imad spoke in Arabic (he frequently does interventions in Engiish). He made points:

Premeditated crime

Violations of occupying power

Saluted courage of those on board vessels

israel has denied occupation of gaza but acts of iast night show that gaza is stiil under occupationa nd therefore I
applies and 4GC applies.

Lift blocade

Israel will do right of reply at end of day.

Fromi: Nossel, Suzanne F

To: Cassayre, Mark J; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'‘Scott_W._Busby@nss.eop.gov' <Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R {DRL}); Salih, Lana L;
Fitzpatrick, Kathleen M; Connelly, Maura; Geldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Sent: Mon May 31 09:29:20 2010

Subject: Re: URGENT!!! HRC Action re: Gaza Aid Flotilla

Adding NEA. ' |

From: Cassayre, Mark ]

To: Nossel, Suzanne F; I0-HR-DL; DRL-MLGA-M, Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M; 'Busby, Scott W.'
<Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M

Sent! Mon May 31 09:21:03 2010

Subject: URGENT!!! HRC Action re: Gaza Aid Flotilla !

NEED GUIDANCE

“SPECIAL SITTING” of HRC to occur Tuesday (tomorrow) afternoon on the Israeli hoarding of flotilla.

2
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WE NEED TALKING POINTS ASAP AND WILL NEED POINTS FOR A STATEMENT, IF WE INTEND TO MAKE ONE DURING THIS

“SPECIAL SITTING.”

Mark Cassayre

Counselor

Political and Specialized Agencies

.S, Mission to the United Nations and Specialized Agencies
Geneva, Switzerland

Direct tel: +41 22 749-4214

Mobile: +4179 775-3680

Fax: +41.22.749.4717

cassayremj@siate.gov

SBU
This email is UNCLASSIFIED.
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[RELEASED IN PART B5|

Law, Rosemary C

From: Aswad, Evelyn M
Sent: Monday, May 31, 2010 12:50 PM
To: Schwartz, Jonathan B; Jacohson, Linda; Dolan, JoAnn; Buchwald, Todd F; Pomper, Stephen
E; Harris, Robert K; Baumert, Kevin A
Cc: Banos, Mariano H: Khanna, Melanie J; Martin, Julie B
Subject: _ FW: Israeli Rt of Reply at HRC today re: Gaza Aid Flotilla
Attachments: Document. pdf
AttachmentsCiassification:
UNCLASSIFIED
Ciassification: UNCLASSIFIED
SensitivityCode: Sensitive

FYI

From: Cassayre, Mark ]
Sent: Monday, May 31, 2010 11:46 AM _
To: Gassayre, Mark J; Nossel, Suzanne F; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov'; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M; Connelly,
Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Subject: Israeli Rt of Reply at HRC today re: Gaza Aid Flotiila

Ambassador Yaar delivered this statement this afternoon at the HRC.

SBU .
This email is UNCLASSIFIED.

From: Cassayre, Mark ] I
Sent: Monday, May 31, 2010 5:02 PM

To: Nossel, Suzanne F; 10-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
‘Scott_W._Busby@nss.eop.gov'; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M; Connelly,
Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Subject: Re: URGENT!! HRC Action re: Gaza Aid Flotilla

All: | just spoke with Pal DPR who confirmed that he will call for a special sitting for tmrw pm. He will also table a
resolution tomorrow maorning for ACTION TOMORROW EVENING.

Reso will include:

- condemnation

- call for protection by israe! / repsect for I'll
- call for internation investigation

He said that "the tfsraelis have made it hard on us and we will make it hard on them."
During his statement Imad spoke in Arabic {(he frequently does inlerventions in English). He made points:

Premeditated crime

Violations of occupying power

Saluted courage of those on board vessels

Israel has denied occupation of gaza but acts of last night show that gaza is still under occupationa nd therefore 'l

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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applies and 4GC applies.
Lift blocade

Israel will do right of reply at end of day.

Frem: Nossel, Suzanne F

Ta: Cassayre, Mark 1; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M;
'Scott_W._Busby@nss.eop.gov' <Scott, W,_Bushy@nss.eop.gov:>; Johnston-Gardner, Sarah R (DRL); Salih, Lana L;
Fitzpatrick, Kathleen M; Connelly, Maura; Goldberger, Thomas H; Giauque, Jeffrey G; Perina, Alexandra H

Sent: Mon May 31 09:29:20 2010

Subject: Re: URGENT!!! HRC Action re: Gaza Aid Flotilla

Adding NEA]

From: Cassayre, Mark J

To: Nossel, Suzanne F; I0-HR-DL; DRL-MLGA-M; Legal-HRR-DL; Geneva HRC; Griffiths, Douglas M; 'Busby, Scott W.'
<Scott_W._Busby@nss.eop.gov>; Johnston-Gardner, Sarah R (DRL); Salih, Lana L; Fitzpatrick, Kathleen M

Sent: Mon May 31 09:21:03 2010

Subject: URGENT!!! HRC Action re: Gaza Aid Flotilla

NEED GUIDANCE

“SPECIAL SITTING” of HRC to oceur Tuesday (tomorrow) afternoon on the Israeli boarding of flotilla.

WE NEED TALKING POINTS ASAP AND WILL NEED POINTS FOR A STATEMENT, IF WE INTEND TO MAKE ONE DURING THIS
“SPECIAL SITTING.”

Mark Cassayre

Counselar

Political and Specialized Agencies

U.S. Mission to the United Nations and Specialized Agencics
Geneva, Switzerland

Direct'tel: +41 22 749-4214

Mobile: +4179 775-3680

2
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Fax: +41.22.749.4717
cassayremji@srate. gov

SBU
This email is UNCLASSIFIED.
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RELEASED IN PART B 5

Law, Rosemary C

From: Banos, Mariano H
Sent: . Monday, January 24, 2011 2:42 PM
To: Simonoff, Mark A {USUN); Ingber, Rebecca M; Dolan, JoAnn; MclLeod, Mary, Perina,

Alexandra H; Pomper, Stephen E; Buchwald, Todd F, Baumert, Kevin A; Aswad, Evelyn M,
Gorove, Katherine M

Ce: Jacobson, Linda; Schwartz, Jonathan B; Townley, Stephen G

Subject: RE: For Clearance; Israel-Turket Commission report

From: Simonoff, Mark A (LUSUN)

Sent: Monday, January 24, 2011 2:37 PM
To: Ingber, Rebecca M; Dolan, JoAnn; McLeod, Mary; Banos, Mariano H; Perina, Alexandra H; Pomper, Stephen E;
Buchwald, Todd F; Baumert, Kevin A; Aswad, Eveiyn M; Gorove, Katherine M

Ce: Jacobson, Linda; Schwarlz, Jonathan B; Townley, Stephen G

Subject: RE: For Clearance: Israel-Turkel Commission report

Colleagues,

].—From Amb Rice’s Aug 2, 2010 statement:

The United States expects that the Panel will operaie in a transparent and credible manner and that its workJ
will be the primary methed for the International community to review the incident, obviating the need for any
overlapping international inguiries,

Best regards,
Mark

Mark A. Simonoff .
Acting Legal Adviser

U.S. Mission to the United Nations
799 United Nations Plaza
New York, NY 10017
(212}415-4220

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewed
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From: Ingber, Rebecca M

Sent: Monday, Januvary 24, 2011 2:09 PM
To: Dolan, JoAnn; McLeod, Mary; Banos, Mariano H; Perina, Alexandra H; Pomper, Stephen E; Simonoff, Mark A {USUN};
Buchwald, Todd F; Baumert, Kevin A; Aswad, Evelyn M; Gorove, Katherine M
Cc: Jacobson, Linda; Schwartz, Jonathan B; Townley, Stephen G

Subject: RE: For Clearance: Israel-Turkel Commission report

i just spoke with JoAnn and unless there are concerns with this, 1 will send back to NEA in the next 10 min.

Thanks!

Frem: Dolan, JoAnn
Sent: Monday, January 24, 2011 1:45 PM

To: MclLeod, Mary; Ingber, Rebecca M; Banos, Mariano H; Perina, Alexandra H; Pomper, Stephen E; Simonoff, Mark A
(USUN}; Buchwald, Todd F; Baumert, Kevin A; Aswad, Evelyn M; Gorove, Katherine M

Cc: Jacobson, Linda; Schwartz, Jonathan B; Townley, Stephen G

Subject: RE: For Clearance: Israel-Turkel Commission report

[w)

Mariano thought NEA guidance looked fine and Alexandra and Rebecca are going over it now. Did anyone else want t
weigh in hefore we get back to NEA? | thought L/UNA in particular might because of references to SYG investigation. |}
have aiso attached version with point added by DRL, which | am not sure Mariano had yet seen. Would L/FO normally

want 1o clear as well?

From: Dolan, JoAnn
Sent: Monday, January 24, 2011 1:14 PM

To: Ingber, Rebecca M; Banos, Mariano H; Perina, Alexandra H; Pomper, Stephen E; Simonoff, Mark A (USUN);
Buchwald, Todd F; Baumert, Kevin A; Aswad, Evelyn M

Cc: McLeod, Mary; Jacobson, Linda; Schwartz, Jonathan B

Subject: FW: For Ciearance: Israel-Turkel Commission report

In case others have not seen as yet,

From: Ventrell, Patrick H (USUN)
Sent: Monday, January 24, 2011 1:03 PM

To: Vasquez, Edgar J; Schrepel, Dawn M; P-NEA Duty; Rand, Dafna H; Jacobson, Linda; Dolan, JoAnn; Kornblau, Mark
(USUN); Bass, Warren; Cooper, Kurtis A; Lapenn, Jessica; Owen, Evan; PRM-Press-Di; EUR-Press; Sachar, Alon
(NEA/IPA); Hale, David M

Cc: Doutrich, Jack T

Subject: RE: For Clearance: Israel-Turkel Commission report

Attached are the suggested edits from USUN,

This email is UNCLASSIFIED.
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Eram: Vasquez, Edgar J

Sent: Monday, January 24, 2011 12:15 PM

To: Schrepel, Dawn M; P-NEA Duty; Rand, Dafna H; Jacobson, Linda; Dolan, JoAnn; Kornblau, Mark (USUNY); Bass,
Warren; Cooper, Kurtis A; Lapenn, Jessica; Ventrell, Patrick H (USUN); Owen, Evan; PRM-Press-DL; EUR-Press; Sachar
Alon {NEA/IPA); Hale, David M

Cc: Doutrich, Jack T

Subject: For Clearance: Israel-Turkei Commission report

Importance: High

Please clear on the attached press guidance.

Thanks,
Eddie

This emait is UNCLASSIFIED.
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Law, Rosemary C [RELEASED IN PART B5,B6)

From: Banos, Mariano H

Sent: Monday, June 07, 2010 4:57 PM

To: Harris, Robert K; Gorove, Katherine M; Jacobson, Linda; Aswad, Evelyn M; Schwartz,
Jonathan B; Baumert, Kevin A; Perina, Alexandra H; Guarin, Marc F

Subject: RE: HRC Gaza Flotilla Developments: Info Memo to S and Foitow-Up Action

To he honest, the entire profect is in such a state of flux, | am not sure the cail will be a great use of time for other
attorneys. Right now, it’s just me, but others are more than weicome. .

Also, Geneva indicates that the timing may be a little slower than originally thought. It's increasingly looking like the
President of the Council will not pick the members of the HRC mission for at least another week {and maybe until after
the current President’s term expires in a couple of weeks). Israel was hoping this would be the case.

From' Harrls, Robe:t K
Sent; Monday, June 07, 2010 4:36 PM
To: Banos, Mariano H; Gorove, Katherine M; Jacobson, Linda; Aswad, Evelyn M; Schwartz, Jonathan B; Baumert, Kewr A

Subject: FW: HRC Gaza Flotilla Developments: Info Memo to S and Follow-Up Actien

Mariana,

Do you know who from L is planning to participate in the cal?. Can you describe for us the issues currently in play in tbre
memo? Thanks.

Bob

Frnm. Wohlers Marion ]

Sent: Monday, June 07, 2010 3:42 PM
To: Harris, Robert K; Aswad, Evelyn M; Banos, Mariano H

Subject: FW: HRC Gaza Flotilla Developments: Info Memao to S and Follow-Up Action

From: Wohlers, Marion ]
To: Kaidanow, Tina §; Connelly, Maura; Bass, Warren; Fitzpatrick, Kathleen M; Ashraf, Madeeha S; 'sbusby@nsc.eop.gov
<shusby@nsc.eop.gov>; 'lchilderss@nsc.eop.gov' <ichilderss@nsc.eap.gov>; Neal, Janice M
Cc: Anderson, Gerald C; Ostermeier, Amy A; Enav, Cari R; Reed, Julia G

Sent: Mon Jun 07 14:25:55 2010

Subject: HRC Gaza Flotilla Developments: Info Memo to S and Follow-Up Action

Good afternoon —

h
[ﬁEVIEW AUTHORITY: Sharon Ahmad, Senior Reviewed
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PDAS Anderson would like to set up a conference call to discuss the IM to S on HRC Gaza Flotilla Developments. Can you
confirm your availability for tomorrow, June 8 at 9:30 am?

Many thanks,
Marion

Marion Wahlers

Bureau for International Organizations (10}
WohlersM]1@state.goy

(202)647-9602

SBU
This email is UNCLASSIFIED.

This email is UNCLASSIFIED.
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Law, Rosemary C

From: Baumert, Kevin A : RELEASED IN PART B5

Sent: Thursday, October 14, 2010 5.03 PM l )

To: Daley, John D; Schwartz, Jonathan B; Joyce, Anne; Gorove, Katherine M; Kim, John J
(Kimm); Johnson, Karen K; Jacobson, Linda

Ce: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H;
Banos, Mariano H; Newman, David S (L-CA)}

Subject: RE: fiotifla incident -- Comoros-flagged vessel ?

Right.

Thanks,

Kevin

Article 94

Duties of the flag State

*EE

7. Each State shall cause an inquiry to be held by or before a suitably qualitied person or persons into every marine casualty or
incident ol navigation on the high seas involving a ship {lying its flag and causing loss of life or serious injury to nationais of another
State or serious damage to ships or installations of another State or to the marine environment. The flag State and the other State shall
cooperate in the conduct of any inquiry held by that other State into any such marine casualty or incident of navigation.

From: Daley, John D
Sent: Thursday, October 14, 2010 4:30 PM

To: Schwarlz, Jonathan B; Joyce, Anne; Gorove, Katherine M; Kim, John J (Kimm}; Johnson, Karen K; Jacobson, Linda
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Banos, Mariano H; Newrrign,
Pavid S (L-CA); Baumert, Kevin A

Subject: RE: flotilla incident -- Comoros-flagged vesse| ?

Looping Kevin in as well.

REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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From: Schwartz, Jonathan B

Sent: Thursday, October 14, 2010 4:12 PM
To: Daley, John D; Joyce, Anne; Gorove, Katherine M; Kimn, John J (Kimm); Johnson, Karen K; Jacobson, Linda
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Banos, Marianc H; Newman,
David S (L-CA)

Subject: RE: flotilla incident -- Comoros-flagged vessel ?

Fromi: Daley, John D
Senit: Thursday, October 14, 2010 4:09 PM

To: Joyce, Anne; Gorove, Katherine M; Schwartz, Jonathan B; Kim, John J (Kimm); Johnson, Karen K; Jacobson, Linda
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Banos, Marianc H; Newman,
.David S (L-CA)

Subject: RE: flotilla incident -- Comoros-flagged vessel ?

Spoke to Baumert — he had EB check the database and it is indeed a Comoros-flagged vessel.

From: Joyce, Anne

Sent: Thursday, October 14, 2010 4:07 PM
To: Gorove, Katherine M; Daley, John D; Schwartz, Jonathan B; Kim, John J (Kimm}); Johnson, Karen K; Jacobson, Linda
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Banos, Mariano H; Newman,
David S {L-CA)

Subject: RE: flotilla incident -- Comoros-flagged vessel 7

David Newman knows a lot about the incident b/c of the visa sanctions issue — it's not directly related, but maybe he
cameacross the issue of what flag the vessels were flying. It's the first ('ve heard of Comoros. aj '

- - LA

From: Gorove, Katherine M

Sent: Thursday, October 14, 2010 4:02 PM

Ta: Daley, John D; Schwartz, Jonathan B; Kim, John J (Kimm); Johnson, Karen K; Jacobson, Linda; Joyce, Anne
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Banos, Mariano H il
Subject: RE: flotilla incident -- Comoros-flagged vessel ?

The HRC reports used the language of war crimes. Although the Turkish report has been given to the Secretary-General,
| don’t believe that it is public {(nor do | think that the USG has seen it).

From: Daley, John D
Sent: Thursday, October 14, 2010 3:51 PM

To: Schwartz, Jonathan B; Kim, John J {(Kimm}; Johnson, Karen K; Jacobson, Linda; Joyce, Anne
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Gorove, Katherine M; Banos,
Mariano H

Subject: RE: flotilla incident -- Comoros-flagged vessel ?

From; Schwartz, Jonathan B

Sent: Thursday, QOctober 14, 2010 3:43 PM

Ta: Daley, John D; Kim, John 1 (Kimm); Johnson, Karen K; Jacobson, Linda; Joyce, Anne
Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Perina, Alexandra H; Gorove, Katherine M; Banps,

6
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Mariano H
Subject: RE: flotilla incident -- Comoros-flagged vessel ?

From: Daley, John D
Sent: Thursday, October 14, 2010 3:31 PM

To: Kim, John J (Kimm)}; Johnson, Karen K; Jacobson, Linda; Joyce, Anne

Cc: Buchwald, Todd F; Simonoff, Mark A (USUN); Townley, Stephen G; Schwartz, Jonathan B; Perina, Alexandra H
Subject: flotilla incident -- Comoros-flagged vessel ?

John/Karen -

The press is reporting today that lawyers for the families of those killed by Israeli forces in connection with the Flotilia
incident this spring have sent a letter to the ICC Prosecutor urging him to take action, Evidently their jurisdictional
theory is based on an allegation that the ship, although Turkish operated, was flying the Comoros fiag and apparently
was registered there. While neither Turkey or Israel are Rome Statute parties, Comoros is — and Article 12 of the Rome
Statute is fairly express that there can be jurisdiction if the crimes occurred on a vessel where the state of registration
a Rome Statute party.

S

Thanks.

7
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CONFIDENTIAL

[RELEASED IN PART 1.4(B),1.4(D)|

Law, Hosemary C

From: Baumert, Kevin A
- Sent: Tuesday, October 05, 2010 2:22 PM
To: Jacohsen, Linda; Dolan, JoAnn; Schwariz, Jonathan B; Gorove, Katherine M; Guarin, Marc|F;
Pomper, Stephen E; Aswad, Evelyn M; Banos, Mariano H; Biniaz, Susan N
Subject: FW: UNGA Oceans Resolution; Turkey's flotilla proposal
Classification: UNCLASSIFIED
SensitivityCode: Sensitive

Circulating this to the Gaza/flotilla watchers in L. Turkey is trying to get language on this incident into the UNGA oceaps
resolution, More below, including a readout from Mark Simonoff. Negotiations resume in early Nov,
Thanks,

Kevin

From Klm, Ellzabeth AB {OES)

Sent: Tuesday, October 05, 2010 2:03 PM

To: Cunningham, Thomas R; Ostfield, Marc L; Poisson, Beth L; Parker-Burns, Susan M; Pope, William P (USUN); Smollk,

Robert J (USUN); Sindle, James M; Sachar, Alon (NEA/IPA)

Cec: Simonoff, Mark A {USUN); Baumert, Kevin A; Schaaf, Kenli A (OES)

Sulrject: UNGA QOceans Resolution: Turkey's flotilla proposal
Classified by DAS, A/GIS, DoS on : 08/02/2012 ~ Class: CONFIDENTIAL ~ Reason: 1.4(B) 1.4(D)

SBU ~ Declassify en: October §, 2020

Colleagues,

I thoyght it would be helpful to send this email with more information on Turkey's flotilta proposal for the UNGA oceans
resolution. | head the US Delegation to these informal negotiations and am joined by my colleague Kenli Schaaf, Last
week we had our first round of negotiations; we’ll compiete our negotiations Nov 5-12.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
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CONFIDENTIAL
1.4(B)
1.4(D)
Please let me know if you have any questions.
Thanks,
Elizabeth
Elizabeth Kim, JD, PhD
US Department of State, Office of Ocean and Polar Affairs [QES/OPA)
2201 C Street, NW, Rm 2665, Washington, DC 20520
202.647.4824 [T}; 202.647.4353 {F); KimEAB@state.gov
Following is a readout of the discussion today.
Mark
1.4(B) ]
1.4(D)
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CONFIDENTIAL

1.4(B)
1.4(D)

Best regards,
Mark

Mark.A. Simonoff

Acting Legal Adviser

U.S. Mission to the United Nations
799 United Natians Plaza

New York, NY 10017
(212}415-4220

sBU
This email is UNCLASSIFIED.

CONFIDENTIAL
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[RELEASED IN PART B §|

Law, Rosemary C

From: Baumert, Kevin A

Sent: Thursday, June 03, 2010 9:13 AM

To: Donoghue, Joan E

Ce: Townley, Stephen G; Jacobson, Linda; Dolan, JoAnn; Mortiock, David JL; Gutherie, PeterA
Subject: EO and material support statute

joan ~ below is what David Mortlock and Peter Gutherie put together re: EQ 13224 and material support statute.
Kevin

S o

From: Mortlock, David JL
Sent: Wednesday, June 02, 2010 5:39 PM
To: Sullivan, David J; Baumert, Kevin A
Cc: Gutherie, Peter A

Subject: Legal hooks

David,

How are these?

David Mortlock

Office of the Legal Adviser

U.S. Department of State [REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer
Washington, D.C. 20520
(202) 647-0805

19

UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04163 Doc No. C05129925 Date: 12/17/2012
StateDept02656




UNCLASSIFIED U.S. Department ot State Case No. F-2010-04183 Doc NO. CUa129934 Date: 12/1//2012 |

Law, Rosemary C

From: Baumert, Kevin A [RELEASED IN PART BS|
Sent: Woednesday, June 02, 2010 10:52 AM

To: Dolan, JoAnn

Cc: Jacobson, Linda

Subject RE; US flagged vessels

Will do, apologies. For some reason | just included those that were in the FO mtg yesterday...

From: Dolan, JoAnn
Sent: Wednesday, June 02, 2010 10:51 AM

To: Baumert, Kevin A; Sullivan, David B; Townley, Stephen G; Pomper, Stephen E
Cc: Jacobson, Linda; Harris, Robert K

Subject: FW: US flagged vessels

Can you keep Linda and me looped in on anything flotilla related?

SR PUUUU Y PR

From: Schwartz, Jonathan B

Sent: Wednesday, June 02, 2010 9:141 AM

To: Hale, David M; Rubinstein, Daniel H; ‘dshapiro@nsc.eop.gov'; Cunningham, James B; Sachar, Alon (NEA/IPA);
Sievers, Marc J; Waters, John R

C¢: Dolan, JoAnn; Jacobsan, Linda

Subject: Fw: US flagged vessels

L's info, per Coast Guard, is that one of the second wave vessels is US registered/flagged.

e

From: Baumert, Kevin A |
Te: Thessin, James H
Ce: Townley, Stephen G; Schwartz, Jonathan B; Harris, RobertK Sullivan, David J; Pomper, Stephen E; Guann, Marc

Sent: Wed Jun 02 09:34:35 2010
Subject: RE: US flagged vessels 1

Update -- USCG confirms that its database shows that the vessel is validly repistered in Delaware. We can now be
comfortable in concluding that the vessel is properly characterized as U.5. flagged. Just spoke with NEA; sounds like

T

o —— e e mem e s - . -

From: Baumert, Kevin A
Sant: Wednesday, June 02, 2010 12:08 AM
To: Thessin, James H

Cc: Townley, Stephen G; Schwartz, Jonathan B; Harris, Robert K; Sullivan, David J; Pomper, Stephen E; Guarin, Marc

Subject: US flagged vessels

Jim — in case this comes up tomarrow, here is the situation as [ understand it regarding the apparently US flagged
vessels, '

In terms of the facts —
- There are two vessels — Challenger t and Challenger || — that have been involved in this incident and are beliey

to be U.S. flagged vessels. Challenger | is believed to have been part of the flotilla that was intercepted on
Monday by the {DF, although there were no violent confrontations with this vessel. Challenger Il is believed t
have had mechanical difficulties and may be intended to breach the hlockade in the corning days (esumates
range from Wed to Saturday).

23
[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer]
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- We are not certain that the vessels are properly registered in the United States. Greek port authority
documentation showed both vessels as having Delaware registration numbers. Coast Guard is stiil checking |
whether those registrations are stiil valid; we should know tomorrow, IDF reported at various times that thes
vessels were actually flying Greek and St. Vincent flags {after earlier suggesting we take action because'they f
were U.S. flagged). This also raises some doubt as to their nationality.

T

- It appears there are 12-20 persons on each vessel; Challenger |l does not appear to include any AMCITs {again, |
hased on Greek port docs). Cargo - humanitarian or otherwise —is not known. The two vessels are pleasure
craft {yachts) that apparently do not tend to make international voyages. They are not equipped with
identification/tracking gear, which makes locating them more difficult.

- Efforts were underway on Friday-Saturday to notify the vessel/owners and pass them a warning regarding |
potential consequences of unlawful activity. Unclear whether the vessels or owners have been reached yet (and
efforts to reach Challenger il may have been aborted because it dropped out of the originai flotilla). We are :
seeking an update on the facts. !

In terms of the law —

— ;

Thanks, ' |
Kevin .

24
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Law, Rosemary C

RELEASED IN PART |

B5, B6

From: Baumert, Kevin A ‘ |
Sent: Thursday, June 10, 2010 10:38 AM
To: (O'Brien, Gregory J (OES); Morrison, Andrew L; Johnson, Thomas A; Anderson, Gerald C; :
Cook, Nerissa J; Frelich, Karlene H; Huskey, James L; Connor, Julie G; Jacobson, Linda; B6
Dolan, JoAnn
Cc: euscg.mil ;
Subject: RE: IMO Council--Draft Press release on {srael-Turkey Incident ‘
Attachmenis: IMO Council--Draft Press release on Israel-Turkey Incident |
|
Adding in L/AN here, which may have views on this draft IMO Press Release (attached again here).[
Thanks, :
Kevin ’ :
L/OES !
From: O'Brien, Gregory ] (OES)
Sent: Thursday, June 10, 2010 9:22 AM j
To: Morrison, Andrew L; Johnson, Thomas A; Anderson, Gerald C; Cook, Nerissa J; Frelich, Karlene H; Baumert; Kevin A; -
Huskey, James L; Connor, Julie G :
Cc: | irscg.mil' B6
Subject: RE: IMO Council--Draft Press release on Israel-Turkey Incident ;

Tom,

v/r Greg

REVIEW AUTHORITY: Sharon Ahmad, Senior

Reviewer
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From: Morrison, Andrew L |
Senfi: Wednesday, June 09, 2010 8:42 PM
To: Johnson, Thomas A; Anderson, Gerald C; Cook, Nerissa J; Frelich, Karlene H; O'Brien, Gregory ] (OES); Baumert, |
Kevin A; Huskey, James L; Connor, Julie G B6
Ce: @uscg.mil’ i
Subject: RE: IMO Council--Draft Press release on Israel-Turkey Incident

Thanks, Tom. |

JAndy ;

SBU
This email is UNCLASSIFIED. :

From: Johnson, Thomas A
Sent: Wednesday, June 09, 2010 B:23 PM \
To: Anderson, Gerald C; Cook, Nerissa J; Morrison, Andrew L; Frelich, Karlene H; O'Brien, Gregory I (OES); Baumert, B6&
Kevin A; Huskey, James L; Connor, Julie G

€ |@uscg.mil

Subject: IMO Council--Draft Press release on Israel-Turkey Incident

Attachment is a draft IMO press release negotiated tonight with the Turks by the Secretary
General and the Chair. Delegations will have an opportunity to comment tomorrow. The

2 ‘ L
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USDEL requests guidance as soon as possible. Thanks.

3 |

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05130218 Date: 12/17/2012 |
StateDept02661




UNLLADDIFIEL U.D. UERANNMEeNnt 0T D118 Lase NO. F-2U 1U-U4'103 LJOC NO. LU 1oUL£0 LAIE: &l t (12Uhe
RELEASED IN PART B5, :

B6 i
Law, Rosemary C J IR
From: Johnson, Thomas A !
Sent: Wednesday, June 02, 2010 8:23 PM _
To: Anderson, Gerald C; Cook, Nerissa J; Morrison, Andrew L; Freiich, Karlene H; O'Brien,

Gregory J (QES); Baumert, Kevin A; Huskey, James L, Connor, Julie G

Cc: \ RBuscg.mil B6
Subject: IMO Council--Draft Press release on Isragl-Turkey Incident
Attachments: PRESS RELEASE.doc

Attachment is a draft IMO press release negotiated tonight with the Turks by the Secretary
General and the Chair. Delegations will have an opportunity to comment tomorrow. The

USDEL requests guidance as soon as possible. Thanks.

[REVIEW AUTHORITY: Sharon Ahmad, Senior Reviewer] .
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Law, Rosemary C B5 1 |

From: Baumert, Kevin A |
Sent: Wednesday, June 02, 2010 3:41 PM !
To: Pomper, Stephen E; Townley, Stephen G; Guarin, Marc F; Jacobson, Linda; Dolan, JoAnn; |

Sullivan, David J :
Subject: FW: Blockade email--draft .
Attachments: Gaza.doc rev.docx :

Just a few non-substantive edits. Dave may have additional ones... This looks quite useful and concise,

From: Pomper, Stephen E
Sent: Wednesday, June 02, 2010 3:05 PM

To: Townley, Stephen G; Guarin, Marc F; Baumert, Kevin A; Jacobson, Linda; Dolan, JoAnn
Subject: RE: Blockade email--draft

Please worl from this draft, which implements Stephen T's comments. | will be out until at least 6, so Stephen/Marc will |
be running the doc. Thanks, Steve ) .

From: Townley, Stephen G i
Sent: Wednesday, June 02, 2010 3:01 PM
To: Pomper, Stephen E; Guarin, Marc F; Baumert, Kevin A; Jacobson, Linda; Dolan, JoAnn |
Subject; RE; Blockade email--draft I

Just a quick plug to please send comments as soon as you can, as we’d like to ship this out to HHK too before launching.
Tharks, Stephen

From: Pomper, Stephen E

Sent: Wednesday, June 02, 2010 12:50 PM :
To: Townley, Stephen G; Guarin, Marc F; Baumert, Kevin A; Jacobson, Linda; Dolan, JoAnn '
Subject: Blockade email--draft

Folks—Here is a very rough draft email with some blank spots that is intended to help answer 7% floor questions on
blockade issues. | unfortunately have to duck into something else but maybe Marc or Stephen could consalidate
comments before this goes to lim, Joan, and HK? | \

[REVIEW AUTHORITY: Sharon Ahmad, Senior ReviewerJ
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The Public Commission
to Examine the Maritime
Incident of 31 May 2010

The Turkel Commission
January 2010

Report | Part one
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The Public Commission to Examine the Maritime
Incident of 31 May 2010

Mr. Benjamin Netanyahu

The Prime Minister

The honcrable Prime Minister,

Re: Report of the Commission for Examining the Maritime
Incident of May 31, 2010 - Part One

Pursuant to paragraph 10 of Government resolution no. 1796 of
June 14, 2010, we respectfully submit to the Government a report on the
following matters:
a. The security circumstances i which the naval blockade on the Gaza
Strip was imposed and whether the blockade complies with the rules
of international law (paragraph 4a of the Government resohition).

b. Whether the actions carried out by Israel to enforce the naval blockade
on May' 31, 2010, complied with the rules of international law
(paragraph 4b of the Government resolution),

¢. The actions carried out by the organizers and participants of the flotilla
and their identities (paragraph 4c of the Government resolution).

In the next stage, the commission will submit part two of the report,
which will address the question whether the mechanism for examining
and investigating complaints and claims of violations of the laws of war,
as carried out by Israel in general, and as implemented with regard to
the events of May 31, 2010, ir particular, complies with the obligations of
the State of Israel pursuant to the rules of international law. Part two of
the report will also address other questions that arose from the material
before the commission.

bty ot [
Justice Emeritus Jhcob Tiirkel Ambassador Reuven Merhav
Chairman of the commission Member of the commission
Major-General (res.) Amos Horev Prof. Miguel Deutch
Member of the commission Member of the commission
Lord David Trimble Brigadier-General (ret.} Kenneth Watkin :
Observer Qbserver

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02666



=== |JNCLASSIFIED U.S. Department of State Case No. F-2010-041683 Dot NO. CUbTS/31Y Date: 11/159/2012

Commission Members

Justice (Ret.) Jacob Turkel, Chairman

Ambassador Professor Shabtai Rosenne, (Deceased 21.9.10)
General (Ret.) Amos Horev

Ambassador Reuven Merhav

Professor Miguel Deutch

Foreign Observers
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Brigadier General (Ret.) Kenneth Watkin, Q.C. (Canada)

Commission Coordinator
Advocate Hoshea Gottlieb

Special Consultants
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Legal Staff

Advocate Christine Bjork
Advocate Haim Wismonsky
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Ms. Hagit Gluska
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Mr. Ariel Naftaly

Mr. Matanya Cahlon
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Mr. Ofer Lefler

Administrative Staff
Mr. Avi Akias

Mr. Kfir Halfon

Mrs, Tali Mehaber
Mors. Toni Foigelman
Mr. Aviad Feigin

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02667



' UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

Table of Contents

Observers’ Letter . ... 11
Preface to the Report. 13
INEFOAUCHION ... e 15
The background to the establishment of the Commission
and the Government reSAUBIONS. ... s s 15
Deliberations of the Commission 19
The structure of the report 24
Chapter A: The naval blockade
of the Gaza Strip 25
General background to the imposition of the naval blockade ,
on the Gaza Strip 26
The status of the Gaza Strip in the years 1967-2010 26
The territorial waters of the Gaza Strip in the years 1967-2010...............32
The Questions before the Commission 38
The Conformity of the Naval Blockade with International Law................38
The legal framework g ‘ \
The concept of a *naval blockade” in general . a8
The legal sources 40
The legal definition of the term ‘naval blockade’
and the rules governing its imposition and enforcement .44
The conflict in the Gaza Strip ; )

The classification of the conflict between Israel and the Hamas
and the implications of this classification for the naval blockade ......... 45

Is the Gaza Strip an occupied territory? .. 50
Israel’s imposition of the naval blockade ... s 53
The purpose of tHe BAURL DIOCKAAE ... st 53

UNCLASSIFIED U.S. Department of State Case No, F-2010-04163 Doc No, C05137319 Date: 11/15/2012
StateDept02668



UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

Alternatives to the naval blockade ........ 58

Israe)’s Compliance with the Legal Rules Governing

a Naval Blockade } 61
Commzitment to the rules of internabional 180 .. 61
"Notice' of the imposition and duration of a naval blockade ... 62

Humanitarian obligations. 64
The humanitarion situation 10 He Gaza SEP .o 69

Claims regarding the Inunanitarian situgtion in the Gazq Strip........ 72

The prohibition of stavving the civilian POPUITHON ...weersrnsrnn 82
The provision of objects essential for the survival of the

civilinn population . 84
Passage of medical supplies ‘ ; 86

The military advantage of the naval blockade versus harm caused

to the civilian POPUIRLION v e s s s
‘International human rights law’ and its application in our case........102

Claims regarding ‘collective punishment’ . 104

Means of resolving disputes regarding the legality
of a naval blockade 109

Chapter A: Conclusions 111

Chapter B: The actions undertaken by
Israel to enforce the naval blockade

on May 31, 2010 | 113
General bt et e s 113
The facts.. R PR e e 0 116

The preparation stage . . w116

The situation before the operation from an intelligence perspective.116

Decision of the political eLREIDN ... 119

The diplomatic attempts to prevent the flotilla from departing......... 121

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02669



UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

The IDF’s preparations for the ‘Winds of Heaven 7" operation......... 124

The military operation for enforcing the naval blockade

on May 31, 2010 - the Implementation StAGE ... e 138
The Inquiry and Warning Stage. ..138
Giving the instruction to take 0ver the SHps ... 141
The Takeover of the Mavi Marmara.... 142
The Takeover of the Gther Vessels 180
Treatment of the Flotilla Participants from their Arrival
in the Ashdod Port until their Deportation from 1Srael.....e. 184
The Deceased and the Woimnded ......... 190
Post-incident Events 193
The Flotilla Participants and Their Activities: Additional Details ............ 197
The Organizers of the Flotilla 197
The Participants on the Flotilla...... 205
The Identity and Organizational Affiliation of the Dead
and the Wounded 216
The Questions before the Commission 219

Conformity between the Actions Israel Took to Enforce

the Blockade on May 31, 2010, and International Law 219
The Law Governing the Enforcement of the Blockade .....omcen. 219
Enforcement in International Watess 220
The Capture of the Flotilla Vessels..... 221
Law Applicable to the Use of Force against Persons on Board
the Flotilla Vessels 228

Application of International Humanitarian Law or

Human RIGHES LAW e e 228
The Status of the Civilian Passengers ... 233
Status of the [HH Activists....... e 234
Stnﬂ;ts of the Captain and Crew. : 241

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02670



UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

The Rules of Engagement and the Use of Force 242

General Assessment Regarding the Use of Force
during the Enforcement of the Blockade ... 247

The nature of the threat posed (0 Hie IDF i 247
The Nature of the Response by the IDF v 256

Analysis of the Use of Force by IDF Soldiers
during the Takeover Operations on May 31, 2010.......coooiiniccrisrernenn.. 263

Impact of the Planning and Organization of the Operation
on the Use 0f FOTCR ..ot et s e 270

An AHernative Perspective: Analysis of the Opening Actions
Under Law Enforement NOTIS ..o scimesensissnissseen s 270

Chapter B: CORCIUSIONS coocoonevesre s s st 278
Concluding Bemarks ........cccomiiiismimes s e - 280

AATITVEXES . v1vavsmesems eatresesaesassesssesesaasasssseas sasmsssasssransasasstssranssestsssessemssesssrmsstsirerssssss 281

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02671



== UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

The Rt. Hon. (William) David Trimble, Lord Trimble
Brigadier-General (Ret.) Kenneth Watkin, Q.C.

Itis an honour for us to serve as Observers to the Public Commission
appointed to inquire into the maritime incident of 31 May 2010. We
understood and accepted the sensitivities that led to our appointment as
observers to the Commission and not, strictly speaking, members of it.
Nonetheless we are satisfied that we had access to all the material before
the Commission and we were fully involved by the Comumission in all its
work.

All testimonies, both in open and private session and all formal
meetings of the Commission were, of course, conducted in Hebrew.
However they were simultaneously translated for us into English. In the
early days there were some difficulties with the translation of documents
into English; these were quickly overcome as our work proceeded.

We are glad that the Commission made repeated efforts to hear
both sides, extending to making arrangement for evidence to be given by
video conferencing and offering to take evidence in a neutral location. We
regret that these offers were not taken up. But we would like to express
our appreciation of the Israeli Arabs, who were on the Mavi Marmara and
who gave evidence to us. We would also like to thank the representatives
of the Israeli Human Rights Non-Governmental Organizations who
testified and provided significant material to the Commission.

The Comnission made enormous efforts, to get as much information
as possible. This involved going back to the IDF for additional information,
obtaining further staff to examine all the video material (hundreds of
hours) including the CCTV downloaded from the Mavi Marmara and to
collate the material so that it has been able to examine each use of force
by the IDF. We have also been impressed with the efforts of the small but
very dedicated team of lawyers supporting the work of the Commission.

We have no doubt that the Commission is independent. This part of
the report is evidence of its rigour.

On a personal note we want to thank all the members of the
Commission who each have gone out of their way to welcome and assist
us. ltis a pleasure to work with them. Special mention must be made of
the chairman, Judge Turkel, for his consideration of us personally and the
clarity with which he directed the work of the commission.
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We would also like to extend our sincere appreciation to the tireless
efforts of Commission Coordinator, Hoshea Gottlieb, who has been
instrumental in ensuring our successful participation in this Commission.

We would also like to place on record our enormous regard for those
who have assisted us as Observers from outside of Israel including the staff
who provided the simultaneous translations of al! the oral proceedings,
punctuated only by reminders to us to speak into the microphones; the
translators who ensured voluminous texts were available to us in English;
and the ever helpful and diligent administrative staff who have looked
after our every logistical need.

Finally we regret that our acquaintance with Shabtai Rosenne was
cut short by his death. He impressed us with his knowledge, experience,
insight and, above all, with his character and courtesy. He was a true
gentleman,

ik Trndit Jod

Lord David Trimble Kenneth Watkin
Brigadier-General (Ret.)

12 | Turkel Commission Report

UNCLASSEFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02673



UNCLASSIFIED U.5. Department of State Case No. F-2010-04163 Doc No. CUD13/31Y Date: 11/19/2012 &g

Preface to the Report

When the commission was established, we took upon ourselves,
jointly and as individuals, the difficult and agonizing task of ascertaining
the truth regarding the issues that we were asked to address. The
comumission was given complete independence, and each of its members
has a record of many years of independent and objective service in
various capacities: a Supreme Court justice, one of the most senior judges
in Israel, as chairman of the commission; a professor, scholar, diplomat
and researcher of international reputation in the field of international law,
who sadly passed away during the Commission’s work on September 21,
2010; a former president of the Technion - Israel Institute of Technology,
a major-general in the IDF and the chairman of the board of directors of
Rafael, with rich experience, including on public commissions of inquiry;
an expert in Middle-East studies, a senior member of the intelligence and
security establishment, a diplomat experienced in international relations,
an ambassador and former director-general of the Ministry of Foreign
Affairs; a professor, teacher, scholar, researcher and author of repute
in the field of civil law. Two observers sat with us, as members of the
commission in every respect: Lord David Trimble from Ireland, a Nobel
peace prize winner and formerly the First Minister of the Northern Ireland
Assembly, and Brigadier-General (res.) Kenneth Watkin from Canada,
formerly the Judge Advocate-General of the Canadian Forces.

Initially we thought that the investigation of the circumstances in
which the naval blockade was imposed on the Gaza Strip and enforced
and the legality of these actions would not require the consideration of
difficult factual and legal questions. But it soon became clear to us that
the investigation would be lengthy and complex, and require a detailed
study both of fact and law. We therefore asked the Government to extend
the powers of the commission and to increase the number of its members
(from three, at the time of the original appointment, to five), in order to
enable it to carry out its duties in an optimal manner. The Government
agreed to this request.

As an example of the need that arose for wider and more
comprehensive investigations, it should be said here that at quite an early
stage we realized that we could not exainine the naval blockade without
also examining the land crossings policy for the transfer of humanitarian
supplies to the Gaza Sirip and even the humanitarian situation in the Gaza
Strip in general. Admittedly, the question of the land crossings policy and
the humanitarian situation in the Gaza Strip would appear, prima facie,
to go beyond the scope of the naval blockade - whose purpose was to
prevent the passage of weapons to the Gaza Strip by sea, a route that
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has never been used to convey humanitarian supplies - but the mistaken
impression formed in certain circles with regard to the purposes of the
blockade compelled us to consider this issue as well, and to widen our
investigation far more than we had originally thought.

Another example of a question that required far more extensive
and thorough consideration was the question of the circumstances and
legality of the takeover of the Mavi Marmara and the other flotilla vessels
by IDF forces. In this regard we felt ourselves duty-bound to examine the
precise details of all the acts and operations carried out by each individual
member of the armed forces and the security personnel that boarded
the Mavi Marmara and the other flotilla vessels, minute by minute, and
we examined the legality of the acts with great care from every proper
perspective.

In investigating these and other issues in all their aspects, we have
been as precise as possible and done everything that flesh and blood can
do when called upon to pass judgment in such a matter. We have devoted
ourselves to our work and aspired to arrive at the exact truth, even if it
is hard and painful. Along this route, we have hoped that we should not
stumble or err either in a matter of fact or of law. We hope that we have
succeeded in achieving this.

Here we would like to express our gratitude and deep appreciation
to the observers who sat with us, Lord Trimble and Brigadier-General
Watkin, for their substantial and important contribution to the
commission’s work and for the considerable trouble that they took; to
the external consultants of international reputation, Prof. Dr. Wolff
Heintschel von Heinegg and Prof. Michael Schmitt, who agreed with
the legal conclusions of the report; reviewed and commented on the
Commission’s legal analysis; and agreed with the legal conclusions,
for their very valuable help; to Prof. Ruth Lapidoth, recipient of the
Israel Prize for international law, for her advice and very important
guidance. Special thanks are given to the excellent team of jurists and the
administrative staff who assisted us tirelessly, and especially to Advocate
Hoshea Gottlieb, the Conunission Coordinator. Without his considerable
and important legal and administrative assistance, this report could not

" have been published.
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Introduction

The background to the establishment of the
Commission and the Government decisions

1. Since the beginning of 2001, thousands of mortars and rockets of
various kinds have been fired in ever growing numbers from the Gaza
Strip at towns in the South of Israel near the Gaza Strip, various IDF
military bases, the border crossings between Israel and the Gaza Strip
(and before the disengagement from the Gaza Strip, also at Israeli towns
in the Gaza Strip).! After the Hamas terrorist organization seized control
of the Gaza Strip in June 2007, the Government adopted various measures.
Later, on January 3, 2009, a naval blockade was also irnposed on the Gaza
Strip.2

2. Following information regarding the organization of flotillas
whose stated destination was the Gaza Strip (and which therefore sought
to breach the naval blockade}, the State of 1srael took various diplomatic
and other measures, both openly and covertly, to prevent the departure
of these flotillas by peaceful means. Several ships that tried to reach the
Gaza Strip did indeed turn back; others were intercepted by the Israeli
navy without the use of force and brought to a port in Israel, and the
humanitarian supplies on board were transported to the Gaza Strip via
the land crossings.

3 -In the days preceding May 31, 2010, a flotilla of six vessels’

advanced towards the coastline of Israel, with approximately 700 persons
on board.! The largest of the ships in the flotilla, the Mavi Marmara, with

i See "The Public Commission to Examine the Maritime Incident of May 31, 2010" {position
paper by the IDF Military Advocate General, July 2010), marked by the Commission as
exhibit 10 theréinafter MAG position paper]; "threat of rockets from Gaza Strip 2000-2007"
(report by The Intelligence and Terrorism Information Center, The Intelligence Legacy
Center (ICC) chaired by Reuven Ehrlich, December 2007), terrorism-info.org.il /malam_
multimedia/Hebrew /heb_n/pdf/rocket_threat.pdf.

2 See declaration by Minister of Defense "Resolution of Naval Blockade™ (Jan. 3, 2009).

3  This report uses the definitions of the Ministry of Transportation (Shipping and Ports
Authority), which defines a 'boat’ as a vessel which is not a ship and its full length is
above 7 meters; and a 'ship’ as a vessel whose capacity {gross) is above 100 tons, its length
is above 24 meters and is licensed to transport more than 12 passengers out of the Israeli
coasts. In this flotilla, there were two boalts (Boat SFENDONH 8000, CHALLENGER) and
four ships (Mavi Marmara, GAZZE, SOFIA, DEFNE Y). See the definitions chapter of the
Searmnanship {Sailors) regulations, 5762-2002,

4  SeeMinistry of the Interior data as submitted to the Commission on Jan. 9, 2011, found in
folder marked by the Commission as exhibit 147. According to the Immigration Authority
690 foreign citizens participated in the cruise, along with five Israeli citizens and twa
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approximately 29 crew members and 561 passengers,” constituted the
scene of the incident that is described below. The State of Israel also
adopted various measures with regard to this flotilla before it departed,
but these efforts were unsuccessful. Offers to allow the supplies for the
Gaza Strip to enter via Ashdod port or El-Arish port and thereafter via the
land crossings were not accepted.

On May 31, 2010, in the early hours of the morning, IDF forces
boarded the Mavi Marmara and took control of the vessel. During the
boarding and taking control of the ship, the IDF forces encountered
violent resistance. When the conilict ended, it was found that nine of the
ship’s passengers had been shot dead, and fifty-five passengers and nine
IDF soldiers were wounded.

4 On June 14, 2010, the Goverrunent of Israel decided to establish an
independent public Commission to examine various aspects of the actions
taken by the State of Israel to prevent the ships from reaching the Gaza
Strip coast on May 31, 2010 {hereafter: the Government resolution of June
14, 2010).5 Supreme Court Justice Emeritus Jacob Tiirkel was appointed
to chair the Commission, and the late Professor Shabtai Resenne and
General (res.) Amos Horev were appointed as members. Two foreign
experts were also appointed to act as observers (hereafter: the observers):
Lord David Trimble and Brigadier-General (ret.} Kenneth Watkirn.

The Commission was asked to examine the following issues:

Palestinians.

5 [t should be noted that the data transferred to the Comumission on this matter is not
unambiguous. This data which will serve us later on, is based on the radio recording of
the Marmara captain’s answer to the navy’s question regarding the number of passengers
on the ship; audio file "gc_12_156.550_30_05_2010_22_23 28 19_1.WAV" {minute (J2:00
and onwards} from folder 633, in the Navy folder on a data hard disc, marked by the
Commission as exhibit 133, transferred to the Commission on 16.09.2010 [hereafter:
Navy data disc]. This data corresponds with a list by AMAN. At the same time, various
sources at IDF and Israeli Police have transferred different data to the Commission on this
matter. Thus for example, various [DF sources estimated that there were a larger number
of passengers on the Marmara’s deck. The ship’s log, transferred to the Corunission by
Israeli Police, stipulates a different number - 601 - including 44 crew members and 557
passengers. The list is detailed and alse includes the nationalities of the passengers. At the
same time, it cannot be known whether this list was actually updated or whether itis a list
containing the names of the passengers who signed up for the cruise. The Ministry of the
Interior stated that at the end of the day 535 passengers disembarked from the Marmara
at Ashdod's port (since some of the passengers wounded in the course of events were
evacuated by air and the nine kilied were evacuated by sea).

6  Resoluton 1736 of the 32nd Government "appointment of a independent public
Commission, chaired by the supreme court judge (ret.), Jacob Turkel, to examine the
maritime incident of May 31, 2010" {Jun. 14, 2010) [hereinafter Government Resolution of
14.6.2010).
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a. An examination of the security circumstances for imposing
a naval blockade on the Gaza Strip and whether the naval
blockade compiies with the rules of international law.

b. Whether the acts carried out by Israel to enforce the naval
blockade on May 31, 2010, complied with the rules of
international law.

¢. An examination of the acts carried out by the organizers and
participants of the flotilla, and their identities.”

The Commission was also asked to examine ‘the question whether
the examination and investigation process for complaints and allegations
raised with regard to violations of the law of combat, as generally
practiced in Israel and as implemented with regard to the incident under
consideration, is consistent with the obligations of the State of lsrael
pursuant to the rules of international law."

The resolution also provided that the observers would participate
in the deliberations and consultations of the Commission, but ‘would
not have a right to vote with regard to the Comumission’s proceedings
and conclusions.” At the outset, it should be noted that the two foreign
observers were full participants in the Commission’s work, as if they were
actual members, including the hearing of the testimonies, the internal
consultations and the preparation of this report. The observers gave of
their time and efforts in order to ensure the work was of the highest
standard, while critically examining the procedures that were followed
and seeking to arrive at the truth, and they thereby made a very significant
contribution to the Commission’s work.

Advocate Hoshea Goltlieb was appointed as the Commission's
Coordinator.

5 On July 4, 2010, the government decided to extend the
Commission’s powers and to give it certain powers pursuant to the
Comumissions of Inquiry Law, 5729-1968:
‘The Minister of Justice shall determine that the Commission will
be given powers pursuant to sections 9 to 11 and 27(b) of the
Commussions of Inquiry Law, 5729-1968, subject to the restrictions
stated in paragraph 6(c) of the aforesaid Goverrunent resolution
no. 1796 [the Government resolution of June 14, 2010].""

Government Resolution of 14.6,2010, supra note 6, at art, 4.

Gorvernment Resalution of 14.6.2010, supra note 6, at art. 5.

Government Resclution of 14.6,2010, supra note 6, at art, 3.

Resolution 1895 of the 32nd Government "granting authority to the public Commission
for the examination of the maritime incident of May 31, 2010" (Jul, 4, 2010) [hereinafter
Government Resolution of 4.7.2010].

=D 00~

[
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On July 5, 2010, the Minister of Justice decided accordingly."

On July 25, 2010, the Govermnment decided to expand the
Commission’s panel by adding two more members, Ambassador Reuven
Merhav and Professor Miguel Deutch."

On September 21, 2010, the late Professor Shabtai Rosenne passed
away. The government subsequently resolved on October 11, 2010, not
to appoint a replacement. The chairman of the Commission was given a
‘casting voteinany case of a tied vote by the members of the Commission."™

& At the time of writing this report, two consultants that are
prominent experts in the field of international law advised the
Commission; Professor Dr. Wolff Heintschel von Heinegg' and Professor
Michael Schmiit,'® who agreed with the legal conclusions of the report.
Professor Ruth Lapidot, who received the Israel Prize for intermnational
law, also contributed significantly to the preparation of the report, and
the Commission extends its thanks to her.

7 The team that assisted in the Commmission’s work included
Christine Bjork, Adv. Haim Wismontsky, Adv. and Moran Yahav, Adv.

For the sake of completeness, it should be mentioned that after the
Commission was established, a petition was filed in the Supreme Court

11 See Justice Minister's Resolution "determination regarding the granting of authority to the
public Commission for the examination of the maritime incident of May 31, 2010" (Jul. 5,
2010) [hereinafter Justice Minister Resolution of 5.7.2010].

12 Resolution 2134 by the 32nd Government "appointing additional members to participate
in the public Commission chaired by the supreme court judge (ret.), Jacob Turkel, to
examine the maritime incident of May 31, 2010" (Jul. 25, 2010) {hereinafter Government
Resolution of 25.7.2010].

13 Resolution 2297 by the 32nd Government "the public Commission to examine the maritime
incident of May 31, 2010 chaired by judge (ret.}, Jacob Turkel - following the death of Prof.
Shabtai Rosenne” (Oct. 4, 2010) [hereinafter Government Resolution of 4,10.2010].

14 Prof. Dr. Wolff Heintschel von Heinegg is the Vice-President of the Europa-Universitit
Viadrina in Frankfurt (Oder), Germany, where he is Professor of Public International Law,
European Law and Comparative Constitutional Law. He previously served as dean of
the law faculty of the Eurapa-Universitiit and was the Charles H, Stockton Professor of
International Law at the U.S. Naval War College in Newport, R.L, USA. He is a member
of the Council of the International Institute of Humanitarian Law in San Remo, [taly and
was a member of the group of international lawyers and naval experts who produced the
San Remo Manual.

15 Prof. Michael Schmitt, BA, MA, MA, LL.M, 1D is Chair of Public International Law at
Durham Law School, United Kingdom. He was previously Dean of the George C. Marshall
European Center for Security Studies in Garmisch-Partenkirchen, Germany, and Charles
H. Stockton Professor of Internatonal Law at the U.S. Naval War College in Newport, R.L,
USA. He served for 20 years in the United States Air Force, specializing in operational and
international law. Professor Schmitt is the General Editor of the Yearbook of International
Humanitarian Law.
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against the establishment of a public Commission of examination by
the government instead of a public Commission of inguiry.”* Another

~ petition was filed on account of the absence of women members on the
Commission.”” The former petition was amended after the Government
resolution of July 4, 2010, regarding the extension of the Commission’s
powers, and it is pending before the Supreme Court, with the consent
of the parties and pursuant to the court’s recommendation, until the
Comumission’s conclusions are subtnitted, in view of the possibility that
the issue raised in the petition may become moot. The latter petition was
granted by the court, which ordered that a woman should be appointed
as a member of the Comumission, but it went on to hold that insofar as the
appointment would be offered by a specified date to five women who
had not been offered the position in the past and all of them refused it,
the Government would have discharged it duty pursuant to the Women's
Equal Rights Law, 5711-1951. Pursuant to the court’s decision, efforts
were made to find women who would agree to serve as members of the
Commission. On August 18, 2010, the Minister of Justice notified the
Prime Minister that an offer was made to five women who had not been
offered the position in the past, and all of them refused it."® A notice to this
effect was submitted to the Supreme Court."

Deliberations of the Commission

8 It is not superfluous to emphasize from the outset that the scope
of the Commission’s work involves questions of both fact and law, and
it follows that the examination of the facts was an essential and main
element of its work. The Comunission tock steps to collect the information
in various ways, and also heard oral and written evidence. At each stage of
its work, the Commission sought to arrive independently and impartially
at the truth, by means of a careful and objective consideration of the
evidence that was brought before it, and with maximum transparency of
its proceedings.

9 Hearing testimonies. In view of the importance that the Commission

attached to making as much information as possible available to the
public, the sessions at which testimonies were heard were open to the

16 See HC] 4641/10 Ui Avneri v. Prime Minister (submitted on Jun. 15, 2010},

17 HC) 5660/10 Itach - Women Lawyers for Social Justice v. Prime Minister {still unpublished,
Aug. 22, 2010) [hereinafter HC] 5660/101.

18  On this matter see letter from Minister of Justice Yaakov Neeman to the Prime Minister of
Israel titled "Supreme Court order in its function as high court of justice on HCJ 5660/10"
(dated Aug. 22, 2010).

19 See state’s notice regarding HCJ 5660/10 (submitted Aug. 22, 2010).
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public, even though parts of the testimonies were heard in camera for
reasons of State security and Israel’s foreign relations, pursuant to
what was stated in the Govermument’s resolution of June 14, 2010.# The
Commission informed the witnesses that after hearing the testimonies in
camera, it might decide to disclose parts of them. It should also be noted
that the transcripts of all of the testimonies that were heard publicly were
uploaded to the Commission’s Internet site shortly after the testimonies
were heard.? All of the testimonies were translated into English by means
of simultaneous translation and the transcripts in English were also
uploaded to the Commission’s Internet site.

In total the Commission heard twenty-six testimonies during fifteen
days ofhearings, and eleven testimonies in canera. The list of the witnesses
that appeared before the Commission and the dates and classified status
of their testimonies are set out in annex "A".

It should be noted that the Government resolution of June 14, 2010,
determined (which was also confirmed in the Government decision of
July 4, 2010) that with regard to the examination of the military operations
that were carried out by Israel to enforce the naval blockade on May
31, 2010, the Commission ‘would be able to inspect the documents that
it requires and would also be able to ask the head of the investigation
team appointed by the Chief of Staff to show it the conclusions of the
operational investigations that were carried out following the incident’
(i.e., the final report of the military investigations that were carried out
by a committee chaired by Major-General (res.) Giora Eiland; hereafter:
the Eiland Committee report). However, it was determined that insofar
as after reviewing these conclusions of the investigation the Commission
would be of the opinion that ‘there is a need for more thorough and
extensive investigations, it could ask the head of the expert investigation
team appointed by the Chief of Staff to order this to be done and to present
to the Commission the conclusions of the investigations that would be
carried out within this context.’

In order to ascertain the whole truth and in order to obtain
closer access to the actual sources of the information, the Commission
exercised the power given to it in the aforesaid Government resolution to
request more thorough and extensive investigations (hereafter: Further
Debriefings of September 20, 2010). Pursuant to the Commission’s
request, it was therefore resolved that a representation of the Commission

20 See Government Reselution of 14.6.2010, supra note 6, at art. 7.
21 See The Public Commission ta Examine the Mavitime Incident of May 31, 2010, available at
www.turkel-committee.gov.il.
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would work with IDF personnel that were appointed for this purpose
and were not involved in the incident, who would carry out further
inquires for the Commission, in accordance with detailed instructions
of the Commission’s representation and with its assistance. Within the
scope of these inquiries, documented testimonies were taken from 38
combat personnel and other IDF personnel who were directly involved
in the events, and extensive additional material documenting the various
aspects of the incident was received (the written statements that were
provided to the Commission within this context will be referred to in
this report as "testimonies”). Following this, additional supplementary
inquires were carried out, in which twenty additional combat personnel
and 23 combat and other IDF personnel provided additional written
testimony (hereafter: IDF Supplementary Response to the Commission's
Questions of November 7, 2010; IDF Supplementary Response to the
Commission's Questions of November 15, 2010; IDF Supplementary
Response to the Commission's Questions of November 29, 2010; IDF
Supplementary Response to the Commission's Questions of December
7, 2010; IDF Supplementary Response to the Commission's Questions
of December 8, 2010; IDF Supplementary Response to the Commission's
Questions of December 30, 2010). This material enabled the Commission
to make a precise examination of the whole process of taking control of the
ship and the military preparations that preceded it. In order to complete
the picture of the investigation, even the Chief of Staff was summoned to
testify once again on October 24, 2010 (in addition to his initial testimony
on August 11, 2010).

In this regard it should be noted that the Commission has decided
to prohibit the publication of the names of IDF personnel that testified
in the further debriefings and in the supplementary responses that were
conducted by the Commission {(as mentioned above), including the
publication of any identifying details with regards to them, in accordance
with article 11 in the government's decision of June, 14, 2010.%

The Commission also sought to hear testimonies from non-officials
and from non-Israelis in order to receive as complete a picture as possible.
On September 12, 2010, the Commission sent an invitation to testify,
through the Turkish Embassy in Israel, to the captain of the Mavi Marmara,
Tural Mahmut? Furthermore, on Septemnber 28, 2010, an invitation to
testify was sent to the leader of the IHH, Biilent Yildirim, which stated

22 See Government Resolution of 14.6.2010, supra hote 6, at art. 11.

23 Letter from Hoshea Gottlieb, Commission Coordinator, to the Turkish Embassy in Israel,
titled "The Public Commission to Examine the Maritime Incident of May 31, 2010", no.
2010-96 (dated Sep. 12, 2010}
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that the Commission would be prepared to consider various procedural
solutions in order to facilitate the testimonies.” No response was received
to these invitations.”” On October 14, 2010, the Commission contacted the
Turkish Embassy in Israel and requested its help in compiling a list of
witnesses who had information and/ or relevant documents and who were
prepared to testify before the Commission. Once again, the Commission
stated that it would be prepared to assist in finding appropriate solutions
regarding the manner of hearing the testimonies and in order to facilitate
them. To the Commission’s dismay, this request also did not receive a
response.

On October 21, 2010, an invitation was issued to the public, in which
any person who had in his possession relevant information or documents
on the matters within the Commission’s jurisdiction was requested to
submit it to the Commission. Moreover, on October 22, 2010, following a
request of the British Embassy in Israel to the lsraeli Ministry of Foreign
Affairs, British nationals who took part in the flotilla and expressed their
desire to submit evidence to the Commission were invited (through their
counsel) to submit to the Commission a synopsis of the matters that they
wished to bring before it so that a decision could be made with regard to
the need for their testimony. The Commission also proposed, after making
arrangements with the British authorities, to hear these testimonies via
Video-conference. The Commission’s proposal remained unanswered.
On October 22, 2010, the representatives of three Israeli human rights
organizations® and two Israeli nationals who participated in the flotilla
were invited to testify, and did so, before the Commission.”

In these circumstances, the Commission was therefore compelled
to rely mainly on testimonies and reports of Israeli parties (although
it also had before it statements that were made by some of the flotilla
participants during the time they were in [srael, and Commission
additional written and video/photographic material that it was able to
obtain). The Commission examined all of the testimonies, sources, and
references critically and analytically, while cross-checking them against

24 Letter from Hoshea Gottlieb, Commission Coordinator, to the Turkish Embassy in Israel,
titled "The Public Commission to Examine the Maritime Incident of May 31, 2010, no.
2010-111 (dated Sep- 28, 2010}.

25 It should be noted that in spite of the fact that the two addresses were not sent directly to
the addressees but transferred through the Turkish Embassy in Israel, it may be cautiously
assumed that they reached the addressees, or at the very least the addressees were made
aware of their existence, in light of the broad publicity granted to themn by the Turkish
media.

26  See Protocol of Meeting 12 of the Cornmission {Oct. 13, 2010;.

27  See Protocol of Meeting 14 of the Commission (Oct. 25, 2010).
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each other and against additional sources of information, insofar as they
were direct and authentic sources as stated in paragraph 10 below.

10 Assembling information. In addition to the testimonies that it heard,
the Commission received as aforesaid many documents for its inspection,
which were included in more than 150 files of exhibits. A list of all
documents that were submitted to the Commission can be found on the
Commission’s website ?®

The Commission also received various synopses on issues relating
to its work (some of which were prepared at the Commission’s request);
transcripts of Government meetings, Cabinet meetings and inner
Cabinet meetings; summaries of work meetings of various parties in
the Israeli Government, the IDF and other relevant authorities; internal
investigations that were carried outin the IDF (including the investigations
carried out by the Navy, the head of Israel Military Intelligence and the
head of the Operations Division, and a swummary of the investigation of
the head of the Operations Branch) and additional bodies. Apart from
all of these, the Commission received, inter alia, documentary material
that directly documented the events that occurred on the flotilla vessels,
and the manner in which the flotilla participants were treated after IDF
servicemen took control of the vessels, which have a very high level of
credibility. Thus, for example, the Commission received thousands of
video and audio clips containing hundreds of hours of audio and video
recordings, which were assembled from various sources. IDF authorities
submitted to the Commission material from a variety of sources, including
video recordings from the security cameras on the Mavi Marmara, the
results of recordings made by various video devices, video recordings
that were made by cameras installed in the helmets of the IDF combat
personnel who operated on the Mavi Marmara, recordings of radio reports
during the incident and photographs and video recordings that were
made by participanis in the flotilla when they were on board the Mauvi
Marmara, by personnel from the IDF spokesperson’s unit, etc. The Israeli
Police submitted 46 CDs of interrogations that it conducted following the
incident, and the Commission also received documentation from media
sources in Israel and abroad. Moreover, the Commission received objects
and documents that were seized on the Mavi Marmara; material that
was seized from computers on the Mavi Marmara; medical documents
and medical certificates (including documents that were received from
Magen David Adom, documents that were received from the Abu Kabir
Forensic Institute, documents that were received from hospitals where
the injured were hospitalized and treated), etc. All of these were reviewed
and examined thoroughly by the Commission and were before it when
preparing this report.

28  The Public Commission to Examine the Maritime Incident of May 31, 2010, auvailable at www.
turkel-committee,gov.il.
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The structure of the report

11 The Commission decided to divide its report into two parts. The
first part, which is being submitted now, addresses three issues:

a. The first issue concerns the legality of the naval blockade that
was imposed on the Gaza Strip, pursuant to the rules of international law
(paragraph 4(a) of the Government resolution of June 14, 2010). Within
the framework of this examination, the Commission examined the factual
basis for imposing the blockade, including the conditions for maintaining
it, the restricdons on the land crossings into the Gaza Strip and the
relationship between them and the naval blockade, the humanitarian
situation in the Gaza Strip and the question whether the blockade is
affecting this situation. Alongside all of these issues, it examined the rules
of international law that apply in such situations and the manner in which
they are implemented, in general and in the incident under discussion.

b. The second issue concerns the actions carried out by the IDF in
order to enforce the naval blockade (paragraph 4(b) of the Government
resolution of June 14, 2010). Here, the main focus is a specific and precise
examination of all the actions that were taken in order to stop the flotilla
and identifying the rules of international law that apply to activity of this
kind, and the application thereof in the case before us.

¢. The third issue, which is related to the second issue, concerns
the actions of the organizers and participants of the flotilla and their
identities (paragraph 4(c) of the Government resolution of June 14, 2010).*

12 In the second part of the report, which will be submitted at a
later point in time, we shall address the question that was presented
in paragraph 5 of the Government resolution of June 14, 2010, namely
whether the mechanism for examining and investigation complaints and
claims raised in relation to violations of the laws of armed conflict that is
practiced in Israel in general, and as applied with regard to the current
incident, is consistent with the duties of the State of Israel pursuant to
the rules of international law. Moreover, in the second part of the report
we shall consider additional questions that arose in the course of the
Commission’s work, including questions that have importance from a
domestic Israeli perspective.

29 By nature, these three issues are intertwined and it is certainly possible that throughout
this report, specific issues will come up in more than one place. The Commission has
preferred, for the sake of conveniénce, and in spite of the repetitiveness of this, to return
and discuss these issues where they are relevant.

24 | Turkel Commission Report

UNCLASSIFIED U.S. Depariment of State Case No. F-2010-04183 Doc No. C05137319 Date; 11/15/2012
StateDept02685



UNCLASSIFIED U.S. Department of State Case No. F-2010-04183 Doc No. C0513/319 Late; 11/15/2012

Chapter A:
The naval blockade of the Gaza Strip

13 In this chapter we shall survey the security situation that led to
the imposition of the naval blockade on the Gaza Strip, and we shall also
examine whether the naval blockade that was imposed on the Gaza Strip
is consistent with the rules of international law. The legal analysis in this
chapter shall be divided into several parts. In the first part of this chapter
we shall present, in brief, the complex factual background concerning
the legal status of the Gaza Strip, the status of Gaza's territorial waters
throughout the period since the capture of the Gaza Strip in 1967, and the
circumstances in which the naval blockade of the Gaza Strip was imposed
on January 3, 2009.

The second part of this chapter addresses the question of what
a 'maval blockade’ is from a conceptual and legal viewpoint, and the
source of the legal rules regulating this method of warfare, including the
rules of customary international humanitarian law and the international
consensus regarding the rules that govern a naval blockade.

The third part addresses the classification of the conflict in the
Gaza Strip: is the armed conflict between lsrael and the Gaza Strip an
mtermational or non-international one, and is the Gaza Strip a territory
that is occupied by lsrael? The fourth and fifth parts examine how and
why the naval blockade was imposed on the Gaza Strip, the alternatives
to imposing the naval blockade that were considered by Israel, the
relationship between the naval blockade and the restrictions imposed by
Israel on September 19, 2007, with regard to the transfer of goods by land,
and whether the measures adopted by lsrael are consistent with the rules
of international humanitarian law that govern the imposition of a naval
blockade.

The next three parts address the humanitarian aspects of the naval
blockade on the Gaza Strip. Here we shall examine several controversial
issues with regard to the question of imposing the naval blockade and
Israel’s land crossings policy. We will also asses the applicability of
human rights law to the case at hand and the claim that the naval blockade
imposed on the Gaza Strip by Israel is a form of collective punishment
directed by Israel at the population of the Gaza.

In the final part of this chapter, we shall consider the measures that
individuals or groups are permitted to utilize when they object to the
legality of a naval blockade.
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General background to the imposition of the
naval blockade on the Gaza Strip

The status of the Gaza Strip in the years 1967-2010

14 In June 1967, during the hostilities in the Six Day War, the Gaza
Strip was captured by IDF forces {in addition to other areas, including East
Jerusalem, the West Bank, the Golan Heights, the Sinai Peninsula). Shortly
thereafter, a military administration was established in the “territory” (i.e.,
the West Bank and the Gaza Strip), which operated pursuant to the laws
of belligerent occupation in international law.¥ This legal perspective
regarding the laws applicable in the territory was adopted by the Supreme
Court since that time.* It should also be mentioned that, following the Six
Day War, Israeli settlement also began in the Gaza Strip.*

15 During the 1990s, political negotiations were held between
the Palestinian Liberation Organization (hereafter: the PLO), as the
representative of the Palestinian people, and the State of Israel, in which
context a declaration of principles was signed between the parties in
September 1993 with regard to interim arrangements for Palestinian self-
government.® On May 4, 1994, the Agreement on the Gaza Strip and
Jericho Area (the Cairo Agreement) was signed.* Following this, the IDF

30 In fact, two separate military governments were established: one in the West Bank and
the second in the Gaza Strip. See HC] 1661/05 Hof Azza Regional Municipality v. lsrael
Knesset, 49(2) 481, at para. 3 (2005) [hereinafter matter of Hof Azzu]. It should be mentioned
that as part of these rules, Israel also applied the fourth Geneva Convention Relative to
the Protection of Civilian Persons in Time of War from 1949 and the relevant guidelines
from the regulations appended to the fourth Hague Convention, Respecting the Rules
and Customs of War on Land, of 1907 (to which Israel is not a party, but which afready at
the time of the Gaza Strip’s occupation was considered to reflect customary international
law, see HCJ 606/78 Aiouv v. Defense Minister, 33(2), 113, 120 (1979); MAG position paper,
supra note 1, at 3). In this context it should be mentioned that Israel has rejected the formal
application of the fourth Geneva Convention regarding the West Bank and the Gaza Strip.
As to the Gaza Strip, this position was based on various claims, chief among them that the
strip was not part of Egypt's sovereign territory prior to its occupation by Israel (see MAG
position paper, supra note 1, at 3; Meir Shamgar, Legnl Concepts and Problems of the Israeli
Mifitary Gevernment - The Initial Slage, In MILITARY GOVERNMENT iN THE TERRITORIES
ADMINISTERED BY ISRAEL 1967-1980: THE LEsAL AsrecTs 13, 15-16 {M. Shamgar ed.,
1982); matter of Hof Azen, Id., at para. 4.

31  Hof Azzn case, Id.

32 In 2003, the number of settlers in the Gaza Strip was estimated at 8,000 people; See Hof
Azzn case, Id., at para. 12 and references there.

33 Declaration of principles regarding interim agreements of self governance with PLO
(signed in 1994) [hereinafter Oslo A Accords], available at www knesset.gov.il/process/
docs/oslo.htm

34 Agreement regarding Gaza Strip and Jericho region {signed in 1994} [hereinafter Cairo
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forces withdrew from most of the territory of the Gaza Strip, except for
the Israeli settlements, the main access routes to these settlements and
the area of the military installations along the southern border of the
Gaza Strip. Moreover, most of the administrative responsibility was
transferred to the autonomous Palestinian entity that was established,
the Palestinian Authority (hereafter: the Palestinian Authority). The
Cairo Agreement also incorporated the Paris Protocol that was signed a
short time earlier (on April 29, 1994), which regulated economic relations
between Israel and the autonomous Palestinian entity.” On September
28, 1995, the parties signed an interim agreement, which incorporated the
previous agreements signed between the parties (hereafter: the Interim
Agreement).’

16 In October 2000, violent incidents broke out in the West Bank
and the Gaza Strip, which were given the name ‘the Second Intifada’
by the Israeli public (the Palestinians call these incidents ‘the Al-Agsa
Intifada’; the official title given to these incidents by the Israeli security
establishment was the ‘Ebb and Tide Events’). In these, suicide attacks
were restarted in cities in Israeli territory, and from the beginning of 2001
and thereafter on an ever increasing scale, mortar and rocket attacks of
various kinds were used to attack Israel, the Israeli settlements in the
Gaza Strip, IDF bases in the Caza Strip and the border crossings. Israel
was no longer able to employ the measures that it had used in the past
(such as administrative detentions) because of the transfer of control of
significant parts of the West Bank and the Gaza Strip, and it responded
in various ways, including prolonged large-scale military operations.
Against this background, Israel declared that an armed conflict was
taking place between it and the Palestinian terrorist organizations, and
that the normative framework to be applied to the activity of the IDF was

Agreenment], availnble at www knesset.gov.il/process/docs/cairu_agreement.him

35 Paris protocol signed in April 1994 and included as appendix to Criro Agreement, supra
note 34, at 31.

36 Israeli-Palestinian Interim Agreement regarding the West Bank and the Gaza Strip
(signed in 1995) [hereinafter The Interim Agreement], available ab www . knesset.gov.il/
process/docs/heskembl.htm; the legal status of the interim agreements, particularly in
all that relates to the Gaza Strip, constitutes a complex judicial issue. As a rule, even in
the current time and in spite of Israel’s withdrawal from Gaza {which made many clauses
of the interim agreement redundant} and the Hamas's rise to power (that is, the rise to
power of a party which does not recognize the interim agreements), Israel continues to
apply the instructions of the agreements to the extent possible. For a review of the existing
agreements and the questions that arises regarding their status see: Ruth Lapidot, Israel
and the Palestinians: Some Legal Issies (The Jerusatem Institute for Israel Studies, 2003).
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the principles and rules of the laws of war. This position was adopted by
the Supreme Court in several judgments.”

17 In December 2003, the Prime Minister at that tme, Mr. Ariel
Sharon, announced a plan for the disengagement of the State of Israel
from the Gaza Strip and from the area of North Samaria.® On September
12, 2005, the last of the IDF forces left the territory of the Gaza Strip, and
the IDF Commander in the Gaza Strip signed a declaration terminating
the military administration that had operated in the territory.”” On
September 20, 2005, the Minister of Interior designated five crossings and
land terminals between Israel and the Gaza Strip as ‘border stations,” in
accordance with the power given to him pursuant to section 7 of the Entry
into Israel Law, 5712-1952.% In November 2005, Israel and the Palestinian
Authority signed a Movement and Access Agreement, in which Israel
took upon itself various commitments with regard to the export of goods
from the Gaza Strip and the movement of persons, and which arranged
for the operation of the Rafah and Kerem Shalom border crossings,
through which the movement of persons and goods was supposed to
be facilitated at the Egyptian border under the supervision of a third
party.!! In December 2005, the Ministerial National Security Committee
authorized the Minister of Defense to decide upon the opening or closing
of the border terminals.*?

A map of the Gaza Strip and the land crossings between it and Israel
is attached to this report as annex "B".

18 In the general elections for the Palestinian Legislative Council that
took place in January 2006, the Hamas* organization won a majority. The
Hamas organization calls for the establishment of an lslamic law state in

37  See, for example HCJ 9252/00 El Sk v. Stote of Israel {unpublished, May 23, 2001); HC]
9293/01 Bracha v. Defense Minister, 56(2) 509 {2002); HC) 3114/02 Bracha v. Defense Minister,
56(3) 11 (2002); HCJ 3451/02 Almadni v. Defense Minister, 56(3) 30 (2002); HCJ 4219/02
Gossin v. Commander of IDF Forces in Gaza Strip, 56(4) 608 (2002); HC) 7015/02 Ajuri v.
Commander of IDF Forces in West Bank, 56(6} 352 (2002); HCJ 8990/02 Physicians for Human
Rights v. Southern Command General, 57(4) 193 (2003); HC] 4764/04 Physicians for Human
Rights v. Commander of IDF Forces in Gaza Skrip, 58(5) 385 (2004); HCJ 769/02 Public
Committee Against Torture v. Gevernment af Israel, (unpublished, Dec. 14, 2006) [hereinafter
Targeted Killing case].

38 Following the declarabon the plan was brought to the Knesset's approval; See law
implementing Disengagement Plan, 5765-2005, LB 1982.

39 Manifest Regarding Termination of Military Rule {manifest no. 6) (Gaza Region) 5765-2005.

40  See Order Regarding Entrance to Israel {border crossings) (amendment}, 5765-2005.

41  Apgreement regarding movement and access (signed in 2005} [hereinafter Movement and
Access Agreement],

42 Resolution B/43 of the ministers” Commission on matters of national security (2005),

43 Initials of Harakat al-Mugawamat al-Islamiyyah, that is, [slamic Resistance Movement.
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the whole of the territory of Mandatory Palestine, does not recognize the
existence of the State of Israel and rejects reaching final agreements with
it. Therefore, Israel called upon Hamas to accept the three basic conditions
determined by Israel in the Government resolution of February 19, 2006,
which were approved in the resolution of the Quartet on the Middle East
{(an international body comprised of the United States, Russia, the United
Nations and the European Union, which was established in 2002 at
Madyrid in order to oversee the resolution of the Israeli-Palestinian dispute;
hereafter: ‘the Quartet’): (1) recognition of the State of Israel and repeal
of Hamas’s charter; (2) abandoning terrorism and dismantling terrorist
infrastructure; (3) recognition of the agreements and understandings that
Israel reached with the Palestinians.*” Hamas refused to do so. In March
2006, a Palestinian government (whose territorial authority includes
both the West Bank and the Gaza Strip) headed by Hamas was swom
in.# The Israeli Government’s resolution of April 11, 2006, determined
the general policy of Israel towards the Palestinian Authority following
the establishment of the Hamas Government. In this context, regarding
the Gaza Strip, it was resolved that ‘subject to security considerations,
the crossings from Israel into the Gaza Strip will remain open in order to
allow the entry of humanitarian aid into the Gaza Strip."¥

On June 25, 2006, two IDF soldiers were killed, four were injured and
Corporal Gilad Shalit was taken captive after a cell that had penetrated
into Israel by means of a tunnel that was dug under the border with the
Gaza Strip carried out an attack against an IDF tank. Corporal Shalit is
currently still being held in captivity by the Hamas. 4

During this period, the firing of rockets and mortars from the Gaza
Strip at the towns of Southern Israel continued, as did attacks on the

44  See Resolution 4705 of 30th Government "The Palestinian System Foliowing Elections
in Palestinian Authority - Israel’s Policy in view of the Swearing in of the Palestinian
Legislative Council” {Feb. 19, 2006) [hereinalfter Goverament Resolution of 19.2.2006].

45  Joint Statement by Quartet Engaged in Facilitation of Midenst Peace Process (Jul. 16, 2002).

46 See Resolution 4780 of 30th Government “Israel’s Policy towards the Palestinian
Authority upon Establishment of Hamas Government” (Apr. 11, 2006} [hereinafter
Government Resolution of 11.4.2006]; The resolution stipulated, among other things, that
the Paiestinian Authority is a terrorist entity hostile to Israel and that the State of lsrael
will not have ties with it. See also government resolution of Feb. 19, 2006. This resolution
determined, among other things, that "in light of the increasing security threat, the security
examinations at border crossings will increase, pacticularly at Karni and Erez, in regards
to people and workers as weil as merchandise. Likewise there will be a continuation of
the operation to upgrade the crossing in the Gaza Strip, in order to make more efficient
security supervision possible.” '

47 M

48 For a detailed analysis, see MAG Position paper, supra note 1, at 8.
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land crossings into the Gaza Strip. The IDF responded to these attacks
by using artillery and aerial attacks, and also with operations, some of
which were extensive, in the ferritory of the Gaza Strip. Consequently, the
activity at the crossings was restricted (sometimes to the point of closing
them entirely) and the Israeli security authorities were therefore required
to determine priorities for goods entering the Gaza Strip, while giving
preference to food products and basic products. In general, the entry of
raw materials for building, industry and agriculture was also permitted,
but the amount of goods exported from the Gaza Strip was restricted.
This policy was approved by the Supreme Court.*”

After a long period of tension between the Hamas and the Fatah,
which led, inter alia, to violent incidents between the operatives of the two
movements and the establishment of a unity government headed by Ismail
Haniyeh in March 2007, the Hamas violently seized control of the Gaza
Strip in June 2007.% After the Hamas seized control of Gaza, the rocket
and mortar attacks on Israeli towns increased dramatically. On September
19, 2007, the Ministerial National Security Committee declared Gaza a
‘hostile territory’ and instructed the security establishment to impose
‘additional restrictions’ in the civilian sphere, including with regard to
the passage of goods, the supply of oil and electricity and the movement
of persons to and from the Gaza Strip.” Following this resolution, which
expressly states that it will be implemented only after a legal examination
and with the intention of preventing the creation of a humanitarian crisis
in the Gaza Strip, trade with the Gaza Strip was prohibited, restrictions
were imposed on the passage of goods between Israel and the Gaza Strip
and the supply of fuels to Gaza was reduced.” It should be noted that

- throughout the whole period, efforts were made to continue coordination

49 HCJ 5841/06 The Associntion for Civit Rights . Defense Minister (unpublished, Mar. 13,
2007),

50 In response to this takeover, the Chairman of the Palestinian Authority, Mahmoud Abbas
{Abu Mazen), announced the disassembly of the Palestinian Unity Government on Jun,
15, 2007, the firing of the Hamas appointed Prime Minister [smail Haniyeh, and a general
state of emergency. In addition, Abbas appointed Salam Fayyad, the Finance minister
in the Unity Government, as the Prime Minister of the Palestinian Governmernt, and
outlawed Hamas” military wing.

51 Resolution B/34 of the ministers’ commission on matters of national security "Israel’s
policy regarding Gaza (Military and Civilian)" (Sep. 19, 2007) [hereinafter Ministers’
Commission on Natianal Security Resolution of 19.9.2007).

52 See "Civilian Policy regarding Gaza Strip - Part A" (summation by Government Activity
Coordinator in the Territories (COGAT), Aug. 31, 2010} marked by the Commission as
exhibit 51 [hereinafter Civition Policy Regarding Gaza Strip - Part A); For a detailed review
of Israel’s border crossing policy following the resolution of the ministers” comrnission on
matters of national security of Sep. 19, 2007, see paras. 67, 68, 73.
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between the State of Israel and the Palestinian Authority (as distinct from
the Hamas Governumnent), even with regard to the Gaza Strip»

19 With the assistance of Egyptian mediation, a ceasefire was reached
in June 2008 for a period of six months. This was called a ‘lull” (Arabic:
tahdin). This 1ull collapsed in December 2008, when the rocket and mortar
attacks against Israel recommenced. On December 27, 2008, Israel began a
large-scale military operation in the Gaza Strip, the ‘Cast Lead” operation,
which lasted twenty-two days and at the end of which Israel withdrew its
forces from the Gaza Strip and unilaterally declared a ceasefire.™

After the operation Cast Lead, on February 18, 2009, the Ministerial
National Security Committee decided that, imter alin, Israel should
continue the humanitarian effort, in coordination with the Palestinian
Authority and the relevant internaiional organizations, in order to
provide the immediate and basic needs of the Palestinian population,
and to this end it should allow the activity of the crossings, on a partial
basis, from its territory into the Gaza Strip.™ Nonetheless, in an affidavit
signed by the Cabinet secretary that was submitted on March 31, 2009,
in the State’s reply to HCJ 2650/09 Mitrael Ltd. v. Minister of Agriculture
(unpublished, April 1, 2009), it said that this decision was not intended to
change Israel’s fundamental policy towards the Gaza Strip and to remove
the civilian restrictions imposed on it in the resolution of September 19,
2007, but merely to ‘increase the list of food products whose entry into
the Gaza Strip would be permitted and to give an appropriate response
to the needs of the Palestinian population not involved in terrorism.
Following this decision, the variety of products permitted to enter the
Gaza Strip was indeed increased.”

On June 29, 2010, the Government announced a change of this
policy and significantly reduced the restrictions on the passage of goods.”

53 See expansion in paras. 66, 73.

54  Resolution B/84 of ministers’ Commission on matters of national security "Declaration on
cease fire concerning Operation ‘Cast Lead™ (Jan. 17, 2009},

55 Resolulion B/90 of ministers’ Commission on matters of national security "Contact with
Egypt following Operation ‘Cast Lead’; Policy Regarding Response ro Continued Terrorist
Activity from Gaza; Abducted Soldier Gilad Shalit” (Feb. 18, 2009).

56 See the State response to HCJ] 2650/09 Mitrael LTD. v. Minister of Agviculture (still
unpublished, Aug. 22, 2010).

37  See "Civilian Policy Regarding Gaza Strip - Part B" (summation by Government Activity
Coordinator in the Territories (COGAT), Aug. 31, 2010), at 56, marked by the Commission
as exhibit 51 [heremafter Civilian Policy Regarding Gaza Strip - Part B].

58 See Resolution B/44 of ministers’ Commission on matters of national security "application
of border crassing policy in relation to Gaza Strip” (Jun. 20, 2010; in the resolution the Prime
Minister, Defense Minister, and Foreign Minister were authorized to make resolutions - in
accordance with the opinion of the ministers’ Coramission on matters of national security
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It was also decided that several alleviating measures would be carried
out without delay, including publishing a list of items that would not be
allowed into the Gaza Strip, which would ‘include only weapons, military
equipment and problematic dual-purpose items.” Any item that did not
appear on the aforesaid list would be allowed into Gaza. On December
8, 2010, the Ministerial National Security Committee further announced
that subject to certain restrictions, a gradual plan for allowing goods to
leave the Gaza Strip for places outside of Israel and the West Bank would
be approved &

The territorial waters of the Gaza Strip in the years
1967-2010

20 Prior to the implementation of the disengagement plan and as
long as the State of Israel exercised effective control over the Gaza Strip,
the IDF operated with regard to the territorial waters off the Gaza Stxip
with all of the powers given to the party in control of a certain territory
with respect to the territorial waters adjoining that territory, including
control of the passage of naval transportation for security reasons. In 1968,
the IDF Commander in the Gaza Strip determined that the Gaza Strip
was a closed area, and permission was required to enter it and depart
from it in any way, including by sea.*’ It should be noted that during the
whole of the aforesaid period, Gaza did not have a port that could service
international maritime transport, but only an anchorage for fishing boats.

21 The political agreements with the Palestinians, as discussed,
retained this authority with the IDF. These agreements provided, inter
alia, that the State of Israel would have full control and sole security
authority in the territorial waters adjoining the Gaza Strip® and that ships
of the Israel Navy would be permitted to sail in this area, as needed and

- regarding steps and specific actions to enforced a border crossing policy in relation to the
Gaza Strip; On Jun. 20,2010 the Prime Minister's office announced undertaking a series of
steps in order to "prevent the entrance of weaponry and combat-suppertive materials into
Gaza, and at the same time expand the manner of civilian merchandise’s entrance into the
Strip.” See statement by Prime Minister's office regarding [srael’s policy towards the Gaza
Strip following the security cabinet meeting (Jun. 20, 2010).

59 id,atpara. 1,

60 Resolution B/64 of the ministers” Commission on mallers of national security (Dec. 8,
2010).

61  An order regarding the closing of the region (Gaza Strip and North Sinai) (no. 144), 5728-
1968, as amended in order no. 191 and order no. 847.

62 The security arrangements regarding the Gaza Strip’s naval space were initially
determined in the Cairo Agreement, supra note 34; Afterwards they were absorbed into the
Interim Agreement, supra note 36, in article XIV of appendix L.
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without restriction, and take all of the necessary steps against shipping
vessels suspected of terrorist activity or illegal activity, including against
ships suspected of smuggling weapons, drugs, etc.* The agreements also
provided that the issue of international maritime transport to and from the
Gaza Strip will be settled in final arrangement negotiations between the
parties (negotiations that have not ended). The agreement also provided
that until a suitable port is established in the Gaza Strip, foreign ships will
not be allowed into an area extending to a distance of 12 nautical miles
from the coast, and that the entry of passengers and goods via the sea
would be possible only through Israeli ports, pursuant to the rules and
regulations applying to this matter in Israel.® It should be noted that after
the Interim Agreement was signed, negotiations were begun between
Israel and the Palestinian Authority with regard to the construction of a
port in Gaza and several steps were even taken towards this goal, but the
project was stopped when the Second Intifada broke out in the year 2000.
As stated above, the question of the status and application of the Interim
Agreement today is complex and controversial. Moreover, the Military
Advocate-General’s Office pointed out to the Commission the a difficulty
in relying on the Interim Agreement to prevent the entry of ships sailing
under a foreign flag into the territorial walers of the Gaza Strip, since they
are nof a party to or bound by the agreement.%

22 Qver the years, several shipping vessels have tried to reach the
Gaza Strip by sea. In the last decade, these attempts have become more
frequent, and weapons have been found on board some of the ships that
were seized on their way to the Gaza Sirip. Thus, for example, in May
2001 the Santorini left Lebanon for the Gaza Strip. This ship was seized
by the Israeli navy and brought to Israel. Many weapons were found
on the ship, including anti-tank RPGs (Rocket Propelled Grenades),
Kalashnikov rifles, etc. In May 2003, the Abu Hassan was seized on its
way from Lebanon to the Gaza Strip. A Katyusha fuse and weapons were
found on the ship, as well as a Hezbollah operative. On January 3, 2002,
the Karine A, which set sail from Iran, was seized with approximately fifty
tons of weapons on board, including rockets, mortars, anti-tank missiles,
mines, assault rifles, etc., which were intended for the Gaza Strip.

23 When the disengagement plan was implemented and the military
administration in the Gaza Strip ended, the IDF was of the opinion that,
in consequence, it no longer had the powers that it received pursuant

63 .
64 Id
65  See MAG position paper, supra nate 1.
66 ld.
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to the laws of occupation under international law and Israeli security
legislation. In view of the armed conflict with the Hamas Government
in the Gaza Strip, the Military Advocate-General examined the actions of
the IDF in the territorial waters of the Gaza Strip pursuant to the laws of
naval warfare.

24 In July 2008, various flotillas whose stated destination was the
Gaza Strip were organized. In view of the fact that the ships concerned
were neutral, the IDF had relatively limited options, which mainly
included the power of visit and search, a power that can be used, inter alia,
on condition that there are reasonable grounds for suspecting that a ship
is subject to capture.®® The IDF expressed the concern that because of the
need for this condition to be satisfied, the measures available to the IDF
were insufficient to prevent attempts to smuggle weapons into the Gaza
Strip.®
25 On August 13, 2008, the Shipping Authority at the Ministry of
Transport published a Notice to Mariners (hereafter: NOTMAR),” calling
upon shipping to refrain from entering the territorial waters off the Gaza
Coast and stating that it would be possible to transport humanitarian
supplies to Gaza by means of the land crossing, by arrangement with the
Israeli authorities:

‘The Israel Navy is operating in the maritime zone off the coast

of the Gaza Strip. In light of the security situation, all foreign

vessels are advised to remain clear of area A in the attached map

L]

Delivery of humanitarian supplies to the civilian population in

the Gaza Strip is permitted through the land crossings between

Israel and the Gaza Strip, subject to prior coordination with the

Israeli Authorities,”!

67 id., at35.

68  For expansion on this matter see para. 54 below.

69  See MAG position paper, supra note 1, at 36,

70  Advisory Notice {(Maritime Zone off The Coast of Gaza Strip), no. 6/2008 (Aug. 11, 2008),
avnilable at en.mot.gov.il/index.php?option=com_content&view=article&id=74:n062008
&catid=17:noticetomariners&temid=12; See also protocal of meeting 3 of the Commission
"Defense Minister's open door testimony” 17 (Aug. 10, 2010) [hereinafter Defense Minister's
Open Door Testimony]; protocol of meeting 4 of the Commission "Chief of Staff's open door
testimony” 13 (Aug. 11, 2010} [hereinafter Chief of Stuff’s Open Door Testimony of 11.8.2010).
These testimonies are accessible to the public at the Commission’s website, aveilable at
http:/ /www turkel-committee.gov.il. .

71 The map attached to the notice to mariners, as well as a list of exact coordinates, are
attached as appendix C of this report. [n para. 3 of the notice to mariners it is mentioned
that the entry of foreign vessels into the maritime zone adjacent to the Gaza Strip is also
prohibited according to the agreements between Israel and the Palestinian Authority.
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The Military Advocate-General expressed his opinion before the
Commission that this constituted a declaration that the maritime zone
near the coast of the Gaza Strip was a ‘combat zone’ or an ‘exclusion
zone,” but he said that there was a dispute on the question of what are the
powers given to a State that declares such a maritime zone.”

Despite the aforesaid NOTMAR, on August 20, 2008, two yachts set
sail from Larnaca in Cyprus in the direction of the Gaza Strip, with forty
passengers on board (the yachts Liberty and Free Gaza). Prior to this flotilla,
which the IDF gave the name of ‘Winds of Heaven 1,” the Navy determined
an operational plan and defined operational possibilities, which including
transmitting diplomatic messages, and also considered the possibility of
stopping ships before they set sail or stopping them without the use of
force during the voyage. Moreover, it considered the possibility of taking
control of ships or, alternatively, of allowing ships to reach the Gaza Strip.
Pursuant to a decision of the political echelon (the Prime Minister and the
Minister of Defense),” the yachis were permitted to enter the Gaza Strip.
Four additional yachts that left Larnaca port on separate occasions during
the months of August-December 2008 were also permitted to enter Gaza.
In their testimonies before the Commission, various parties said that the
reasons for allowing the yachts to pass included, inter alia, the difficulty
in carrying out searches on these boats, the thought that allowing them to
pass would prevent repeated occurrences of the phenomenon and taking
into account that these were relatively small yachts that according to
intelligence did not present a real danger of carrying weapons.” Another
ship (the Al Marwa), carrying a Libyan flag, which fried to reach the Gaza
Strip on November 29, 2008, turned back after messages were transmitted
to it that it was on course for an area where security activity of the Israeli
Navy was taking place.” On December 29, 2008, another yacht (the Dignity)
left Larnaca port with 25 passengers on board (‘Winds of Heaven 2°). The
Navy ordered the ship to turn back and not to enter the area adjoining
the Gaza Strip because of the military operations in the area. During the
incident, the yacht hit the bow of a Navy vessel and was damaged, but it
made its way without assistance to the port of Beirut in Lebanon.” The
IDF once again expressed the concern that in view of the dispute on the
question of the legal ramifications of declaring an area a ‘combat zone’ or

72 See MAG position paper, supra note 1, at 38-39.

73 See Defense Minister's Open Door Testimony, supre note 70, at 20-21.

74 Id., at19-21; Chief of Staff's Open Door Testimosy of 11.8.2010, supra note 70, at 11,
75 Chigfof Staff's Open Door Testimony of 11.8.2010, supra note 70, at 11.

76 M., at12; Defense Minister's Open Door Testimeny, supra note 70, at 12-21.
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an ‘exclusion zone,” the NOTMAR did not provide a complete solution to
the difficulties that arose when the IDF dealt with the various flotillas.””

26 In these circumstances, on January 3, 2009, during the operation
Cast Lead, the Minister of Defense ordered a naval blockade off the
coastline of the Gaza Strip up to a distance of 20 nautical miles from the
coast. The significance of imposing a naval blockade according to the
rules of international law is that it allows a party to an armed conflict
to prevent entry into the prohijbited area of any vessel that attempts to
breach the blockade (even without it being established that the vessel is
assisting terrorist activity). Consequently, a NOTMAR was published in
the following terms:

‘All mariners are advised that as of 03 January 2009, 1700 UTC,

Gaza maritime area is closed to all maritime traffic and is under

blockade imposed by Israeli Navy until further notice.

Maritime Gaza area is enclosed by the followirig coordinates

[...}1.7

The notice was published on the IDF web site, on the web site of the
Shipping Authority and the Ministry of Transport, and on several standard
international channels, suchasNAVTEX; an international satellite network
that collects and distributes notices to vessels worldwide.” Moreover, this
notice was broadcast twice a day on the emergency channel for maritime
communications to ships that sailed at a distance of up to 300 km from the
Israeli coast.®® The Minister of Deferse testified before the Commission
that in any case of an attempt to transport humanitarian supplies by
sea, the vessels would be directed to Ashdod port and the humanitarian
supplies on board would, after inspection, be sent to the Gaza Strip via
the land crossings.®

77 See MAG positien paper, supra note 1, at 39; See also letter from Brigadier General Avichai
Mandelblit, the Military Advocate General, to Major General Eli Marom, Commander of
the Navy {Dec. 29, 2008); letter from Brigadier General Avichai Mandelblit, the Military
Advorcate General, to Lieutenant General Gabi Ashkenazi, IDF Chief of Staff (Dec. 30,
2009); "The Public Commission to Examine the Maritime Incident of May 31, 2010"
(position paper by the IDF Military Advocate General - Appendix, July 2010}, marked
by the Commission as exhibit no. 13 [hereinafter MAG position paper - Appendix]. In these
letters, the Military Advocate General underlined the need to declare a naval blockade
that would provide the navy with the proper tools and authorities to deal with the
phenomenon of ¢civilian vessels wishing to reach the Gaza Strip.

78  Advisory Notice (Blockade of Gaza Strip), no. 1/2008 (Jan. 3, 2009), awvnilable ot
199.203.58.11/EN/index.php?option=com_content&view=article&id=124:n012009&cali
d=17:notcetomarinerséclternid=12.

79  See IDF Answer to Commission’s Completion Request of 15.11.2010, marked as exhibit 145 of
the Commission’s exhibits.

B0  See Defense Minister's Open Door Testimony, supra note 70, at 23.

81 Id,at24.
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A map of the territorial waters of the Gaza Strip, including the
blockaded area is attached to this report as annex "D".

In January 2009, during operation Cast Lead, two ships; the general
cargo ship Iran Shahed and the Spirit of Himanity, decided not to breach
the naval blockade as they had intended after naval forces sent them L
warnings not to enter the area (‘Winds of Heaven 3' and ‘Winds of Heaven
4, respectively).

27 After operation Cast Lead ended, the resolution regarding the
imposition of a naval blockade remained in force. In his testimony before
the Comumission, the Prime Minister Mr. Benjamin Netanyahu confirmed
that the resolution to irnpose the naval blockade was not reexamined after
the operation ended.®

In February 2009, the general cargo ship Tali, which left the port of
Tripoliin Lebanon, tried to reach the Gaza Strip (‘Winds of Heaven 5°) with
weapons on board. In June 2009, the vessel Arion tried to reach the Gaza
Strip with 30 passengers on board (‘Winds of Heaven 6}. It also carried
humanitarian equipment (medications, infant formula, a few toys, some
olive tree saplings, etc.} and bags of cement. The two ships were seized
by the Navy, without the use of force, after they failed to heed wamings
sent to them. The ships were brought to Ashdod port, proceedings were
begun to expel the passengers from Israel and the humanitarian supplies
on board were sent to the Gaza Strip through the United Nations after a
security inspection.®

B2  See protocol of meeting 2 of the Commission "Prime Minister’s open door testfmony™ 17-
18 {Aug. 9, 2010} [hereinafter Prime Minister's Open Door Testimony].

83 It should also be noted that in the period from February 2009 to January 2010 a number
of land convoys attempted to enter Gaza through its border with Egypt. A land convoy
headed by a British Member of Parliament which included 3,000 participants was
permiited to enter the Strip through the Rafah crossing. An additional convoy inciuding
225 participants was allowed to enter the strip in fuly 2009 in a reduced capacity including,
55 activists and 50 vehicles. In December 2009 another convoy departed from a number of
countries in Europe. The Turkish organization named the IHH, whose parlicipation in the
flotilla we will discuss later, assisted in the transportation of participants from Turkey to
El Arish. After the Egyptians placed various limitations on the convoy only about half the
provisions were permitted to enter the Gaza Strip through the Rafah border crossing. In
addition, there were rioting by the participants in the El Arish region and confrontations
with the Egyptian security forces. During the confrontations, about 50 participants of the
convoy were injured, including five in a critical manner. The leader of the [HH Bilent
Yildirim later admitted that during the confrontation seven Egyptian soldiers were taken
hostage; See also: IICC report (Jun. 20, 2010) {all of the reports received from the IICC were
marked by the Commission and are found in an exhibit marked by the Commission as
folder no. 150; hereafter, all of the exhibits in this binder will be called “[ICC report” and
will be distinguished by their date of issuance); HICC report (Jul. 1, 2010).
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The Questions before the Commission

28. In this part of the report, the Commission will address the
following questions:
a. Whatis a naval blockade, and what are the legal rules that govern
the imposition and the actual enforcement of such a blockade?
b. Did Israel act in accordance with these rules?

¢. What legal obligations does Israel have vis-a-vis the Gaza Strip?
Does the naval blockade have an impact on the humanitarian
situation in the Gaza Sirip that renders it contrary to international
law?

d. Do individuals or groups have a right under international law to
disregard an established blockade?

The Conformity of the Naval Blockade with
International Law

The legal framework

The concept of a ‘naval blockade” in general

29.  The term "blockade” is frequently used to cover diverse and often
complex military operations.* While the term blockade is sometimes
used to refer to land operations, the most commeon context in which the
term appears is in naval operations. Historically, the concept differed
only slightly from the concept of a ‘siege’® but it should be emphasized
that a naval blockade is not identical to a siege. Whereas a siege means the
encircling of the enemy’s military forces; a strategic fortress; or any other
location defended by the enemy, and cutting it off from support and supply
lines, a naval blockade describes a wider variety of operations.* Thus, for

84 THE CHARTER OF THE UNITED NATIONS: A CoMMENTARY; Vol 1755 (Bruno Simma et al.
eds., 2nd ed., 2002):

85 "The concept of blockade does not assume a technical law-of-war sense, but rather points
to military action with a view to sealing off particular coasts or land areas”.
The term "Blockade” is defined in the online Oxford Dictionary (2010) as:
"an act or means of sealing off a place to prevent goods ot people from entering or leaving:
they voted to lift the blockade of major raitway junctions. Origin: late 17th century: from
block + -ade, probably influenced by ambusced”.
Wolff Heintschel von Heinegg, Nawnl Blockade, 75 INT'L L. STuD. SER. U.S5. NAVAL WAaR
cot. 203, 205 (2000).

86 YoRaM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL
ARMED ConFLicT 133 (2004):
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example, in a current collection of articles published as Naval Blockades
and Seapower: Strategies and Counter-Strategies, 1805-2005 (hereafter: Noval
Blockades and Seapower), it has been noted that:
‘... while legal definitions of naval blockades attempt to be
precise, the range of activities that have historically fit under this
rubric are vast indeed.®

Nuval Blockades and Seapower provides eighteen examples of maritime
blockade operations including those that were conducted during the two
World Wars, in the conflict between the People’s Republic of China and
the Republic of China (Taiwan} (in 1949-1958), in the Korean War (1950-
1953), during the Cuban Missile Crisis (1962), in the Vietnam War, during
the sanctions against Iraq (1990-2003), etcetera.”® Naval blockades were
also imposed, inter alia, in the Bangladesh Liberation War in 1971; by
Egypt against the city of Eilat and the Gulf of Aqaba in 1967, and on the
Bab el-Mandeb Strait in 1973;% during the Iran-Iraq War of 1980-1988,*
and by Israel on the coasts of Lebanon during the Second Lebanon War
(March 2006).%' The variety of examples and contexts in which naval
blockades were imposed shows the range of military actions that have
historically been included in the term ‘naval blockade.” While a strict legal
assessment might challenge whether some of these operations meet the
technical legal requirements of a ‘blockade’, it is clear that preventing the
enemy from having access to the maritime area on which the blockade
has been imposed, and preventing it from being able to receive supplies
and assistance via that area, was and remains an integral part of this

B7 T"Siege warfare is conducted by encircling an enemy military concentration, a strategic
fortress or any other location defended by the enemy, cutting it off from channels of
support and supply”.

L. OPPENHEIM, INTERNATIONAL LAw: A TREATISE; VoL |l: DISPUTES, WAR AND
NeuTraLTy 768 (7th ed., H. Lanterpacht ed., 1952):

"Blockade must not be confused with siege, although it may take place concurrently with
siege”.

NAVAL BLOCKADES AND SEAPOWER: STRATEGIES AND COUNTER-STRATEGIES tHOS-
2005 4 (Bruce A. Elieman & 5.C.M. Paine eds., 2006).

BB  id.; see also ix-xi {details of different subjects in table of contents).

B9  Heintschel von Heinegg, Ink't L. Stud, supra nate 85, at 211-212.

90 I

91 ANTHoNY H. CORDESMAN, GEORGE SULLIVAN & WILLIAM D, SULL!VAN, LESSONS
OF THE 2006 IsRaeLi-HEzBoulAan war 131-135 (Significant lssues Series 29(4},
2007); Wolff Heintschel von Heinegg, Blockadr, mMax PLANCK ENCYCLOPEDIA OF
PuBLIc INTERNATIONAL Law (Ridiger Wolfrum, ed., 2010), awailable @t www.
mpepil.com/subscriber_article?script=yes&id=/epil/entries/law-9780199231690-
e252&recno=3&author=Heintschel_von_Heinegg Wolff [hereinafter Heinlschel won
Heinegg, EPIL]. nd a naval blockade was imposed by Israel on the coasts of Lebanon
during the Second Lebanon War (March 2006).he dispute sized
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method of warfare.”” Indeed, imposing naval blockades is ‘a basic and
fundamental activity of navies.”?

30. The imposition of a naval blockade may have various purposes.
One purpose is the strategic military one of frustrating giving possible
aid to the enemy’s military operations or preventing the transport of
weapons or supplies to a military force operating in the country whose
coast is subject to the blockade.” However, a unique aspect of blockade
as a method of warfare is that “in view of its impact on the commenrcial
relations between the blockaded belligerent and neutrals, a blockade is
regularly considered a method of economic warfare.”®As the eminent
Israeli international scholar and former member of this Commission, the
late Ambassador Shabtai Rosenne noted, one of the greatest advantages
of anaval blockade is the ability to effectively cripple an enemy's external
trade, which is a legitimate object in armed conflict.”

The legal soyrces

31 The law of the sea, which is the legal framework that normally
applies in times of peace, constitutes one of the oldest fields in
international law. Much of the law of the sea is codified by the United
Nations Convention on the Law of the Sea of December 10, 1982 (hereafter:
UNCLQS).” The State of Israel is not a party to this convention, but it
is bound by those provisions that are regarded as having customary
status.”® For our purposes, two basic principles in the law of the sea are
of particular importance: (1) sovereignty of the flag State, which means
that ships on the high seas (i.e. in international waters) are subject to the

92  See, for example, UI. S. Navy, THE COMMANDER’S HANDBOOK ON THE LAwW OF NAVAL
oreEraTIONs 4-9 (2007); See also Heintschel von Heinegg, Int'l L. Stud, suprn note 85, at 211.

93 NAVAL BLOCKADES AND SEAPOWER, supra note 87, at xviii.

94 See CONETANTINE JUOHN COLOMBGS, THE INTERNATIONAL LAW OF THE SEa 7i0-717
(1967); orreENHEIM, SUprn note 86, at 769-770,

(who both use the term “strategic” when referring to a blockade that forms part of other
military operations and "commercial” when the object of the blockade is ta cut off all trade
from the blockaded area}).

95 Heintschel von Heinegg, EPIL, supra note 91, at para. 1; see also HERSCH LAUTERPACHT,
INTERNATIONAL LAW: COLLECTED PAPERS; VOLUME 5: DISPUTES, WARAND NEUTRALITY,
PaRTS iX-x1v 661 {Elihu Lauterpacht ed., 2004); CoLomBoas, THE INTERNATIONAL LAW OF
THE SEA, Id.

96 Shabtai Rosenne, Modern Blockade: Some Legal Aspects, 23 BRiTIsH YEAR BooK OF INT'L
Law 36, 347-353 (1946).

97 United Natians Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397
[hereinafter UNCLOS].

98  Transcript of session no. 4 "Testimony of the Military Advocate-General” (August 26,
2010), at 32 [hereinafter Military Advocate-General's testimonyl.
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jurisdiction of the State whose flag they bear;”® (2) freedom of the high
seas, which is a fundamental principle in modern law of the sea, meaning,
inter alia, that all ships are entitled to complete freedom of movement in
the high seas. Impeding the freedom of navigation of a ship on the high
seas is likely to be regarded as a violation of the sovereignty of the flag
State, unless consent of the flag State has been obtained or if permitted
on another ground in international law. This principle applies not only
in times of peace, but also to neutral shipping in times of armed conflict.

Admittedly, there have been proposals to prohibit use of the sea
for military purposes altogether, but these efforts have encountered
opposition. The laws of the sea do not operate in isolation from other
rules and principles of international law,'® in particular, the admissibility
and legality of military uses of the sea derive from the laws of naval
warfare, rules of neutrality, and principles of customary international
law. ™ Accordingly, in times of armed conflict, the law of naval warfare,
as lex specialis, prevails over the law of the sea.'” In other words, the rules
of international law permit a belligerent Party to restrict the operation of
neutral vessels, with the result that some of the rights of neutral nations
are set aside in favor of a State engaged in the armed conflict.'®

32. The rules that regulate the imposition of a naval blockade are part
of the laws of naval warfare and most of the have the status of customary
international law. Customary international law is an integral part of
Israeli law.!"™ Indeed, attempts were made in the Paris Declaration of
1856 and the London Declaration of 1909 to codify the rules, but the Paris
Declaration was signed by only seven States and the London Declaration
was never given binding force; however, it is accepted that the customary

99 A third principle of importance is the principle of territorial waters, according to which,
unlike the arrangement which applies to international waters, in a country's territorial
waters vessels are not allowed freedom of movement. These waters are under the
jurisdiction of the coastal country and it is authorized to prevent vessets from entering it,
excluding places where this is required within the framewarks of “innocent passage,” that
is, a passage necessary for quick and efficient arrival at the vessel’s destination {including
the port of said country) or dictated by force majeure or the vessel’s distress, and which
does not diszupt the peace, order, or security of the coastal country. See Military Advocale-
General's testimony, supra note 98, at 33. MAG position paper, supra note 1, at 33.

100 See the introduction to UNCLOS, supra note 97: "matters not regulated by this Conventon
centinue to be governed by the rules and principles of general international law".

101 For additional analysis of the law see GEorGE P. POLITAKIS, MGDERN ASPECTS OF THE
LAWS OF NAVAL WARFARE AND MARITIME NEUTRALITY {1998); WoLFF HEINTSCHEL vON
HEINEGG, SEEKRIEGSRECHT UND NEUTRALITAT 1M SEEKRIEG (Berlin, 1995).

102 International Law Association, Committee on Maritime Neutrality, Final Report to the
Sixty-Eighth Conference 496-521, at 498 (London 1998).

103 oepPENHEIM, stipra note 86, at 769-770.

104 Targeted Killing case, supra note 37, at para. 19.
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international hwmanitarian law governing blockades is largely based on
the London Declaration of 1909.'*

The development of these customary rules over the twentieth
Century saw a number of disagreements, such as what constituted
“effectiveness” (a requirement for naval blockades, discussed below) with
regard to the imposition of a naval blockade, and whether it is permitted
to operate vessels at a distance from the coast of a party to the conflict,
ultimately being resolved.'® In the two World Wars, states did not act in
accordance with the rules appearing in the London Declaration of 1909,'”
which gave rise to the question whether this method of warfare had
fundamentally changed.'® However, despite the challenges presented
by such large-scale conflicts, since 1945, States have, in general, taken
care to operate within the limitations of the traditional rules governing
blockades.'®

33. At the end of the twentieth century, it became clear that it was
necessary to update the understanding of the rules goveming blockades
because of the dated nature of the law; the introduction of new technology
and modern methods and means of warfare; the development of the law
goveming armed conflict after the Second World War, incliiding the First
Additional Protocol to the Geneva Conventions; and developments in
other fields of intemational law, such as the law of the sea, the United
Nations Charter, environmental protection law, and laws of aerial

105 See Heintschel von Heinggg, Int'l L. Stud, supra note 85, at 205-213 for a brief history of the
development of naval blockade laws, particularly his statements on page 214:

106 "In general States are willing to accept the customary character of the principles laid down
in the 1909 London Declaration".

See also, Collections of Documents on the Law of Armed Conflict, Hague Conveniions, Genevi
Conventions & Additional Protocols, Charter of the United Nations, LUNCLOS, Other Treaties
and Related Canadian Statutes (Concerning genernl land, sea, afr, newlrality, humanitarian
law, disarmament and anti~personnel land mines (Directorate of Law Training, ed., 2005),
available at  www.forces.ge.ca/jag/ publications/ Training-formation/coll_docs_LOAC-
DDCA_2005_eng.pdf.

Heintschel von Heinegg, Int’l L. Shud, supra note 85, at 205-213.

107 See Heintschel von Heinegg, EPIL, supra note 91, at 205-209, which explains that the
blackade system made use of terms like "continuous voyage” when the ships sailing to a
neutral port could be captured, if their final destination was a port under blockade and
long distance blockades were made possible by technological advancement such as long
range artillery, submarines, and military aircrafts, who have made a blockade close to the
enemy’s shore impossible to supervise, See also, Geoffrey Till, Nauwal Blockade and Economic
Warfare in the European War, 1939-45, in NavaL BLOCKADES AND SEAROWER, SUPHT note
87, at 123 {reparding the Navicert certification system which was employed by British
clerks abroad during the second World War, which approved cargoes and even whole
ships); Rosenne, Modery Blockade, supra note 96, at 347-349.

108 Heintschel von Heinegg, ekl L. Stud, supra note 85, at 211-212,

109 Id., at 211; see also LLS. Navy, The Commander's Handbook, supra note 32, at para. 7.7.5.
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warfare."? In the years 1988-1994, a group of experts engaged in an attempt ,
to combine the rules governing the law of naval warfare with innovations

and new trends in this field. The result was the 1994 San Remo Manual

on International Law Applicable to Armed Conflicts at Sea (hereafter: San

Remo Manual), which offers a detailed current statement of the customary

international law of naval warfare, including naval blockades. This

manual will serve as the primary basis for the legal analysis of the issues

before the Commission. However, since some of the provisions in the

San Remo Manual are regarded as reflecting a progressive development

of the law rather than merely a restatement thereof, the analysis below

is also based on other accepted texts and manuals in order to identify .
areas where there may not be complete international consensus on the

San Remo rules.!" However, it should also be noted that the areas of

divergence are limited.

34. Due to the influential role that the United States Navy plays in
naval matters, reference will also be made to the 2007 Commander's
Handboeok On The Law Of Naval Operations NWP 1-14M (hereafter: the U.S.
Navy Commander’s Handbook),""? Manuals of other states regarding the
law of armed conflict ** and academic texts'* will serve as additional
sources. The 2009 Harvard Manual on International Law Applicable to Air
and Missile Warfare (hereafter: the Harvard Air and Missile Warfare
Manual};'"® although it concerns aerial rather than naval blockades

110 5ee San Remo Manual on International Law Applicable to Armed Conflicts at Sea (Louise
Doswald-Beck ed., 1995) [hereinafter San Remo Mantal when referring to the provisions,
and San Remo Explanation when referring to the accompanying explanatory text].

111 San Remo Explanmtion (preface).

112 See also LLS. Napy, The Commander’s Handbook, supra note 92.

113 For example, The Manual of The Law of Armed Conflict: UK Ministry of Defence {2004),
available  at  www.mod.uk/Defencelnternet/ AboutDefence /CorporatePublications/
LegalPublications/LawOfArmedConflict/ [hereinafter The UK Manual]; the Crnadian
Law of Armed Conflict at the Operational and Tactical Level (2001}, svadlable at www forces,
ge.ca/jag/publications/Training-formation/LOAC-DDCA_2004-eng.pdf  [hereinafter
The Conadinn Manual]; THE HANDBOOK OF INTERNATIONAL HumaN;TarIAN Law {Dieter
Fleck, ed., 1st ed., 1995 and 2nd ed., 2008) (the key statements in the Handbook of
International Humanitarian Law were promulgated for the German Bundeswehr as Joint
Services Regulations (ZDv) 15/2 to guide the conduct of military operations) [hereinafter
The German Manunl, when referring to its key statements, ov Infernational Humanitarian
Law Handbook, when referring to its commentaries).

114 D|N9TE|N, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED
CoNFLICT, supra note 86; LESLIE C. GREEN, THE CONTEMPORARY LAW OF ARMED
conrFuieT (2nd ed., 2000); Internationn! Humanitrinn Law Hendbook, supra note 113, /4.

115 Humanitafan Policy and Conflict Research at Harvard University (HPCR), 'The
Commentary on the Humanitarian Policy and Conflict Research (HPCR) Manual on
International Law Applicable to Air and Missile Warfare', (Mar. 2010}, gvailable nf
http:/ /ihlresearch.org/amw/Commentary%200n%20the%20HPCR%20Manual pdf.
[hereinafter The Air and Missile Warfare Manual).
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(even when enforced by military planes, as in the operations to enforce
the naval blockade on May 31, 2010), also provides a useful benchmark
against which to assess the degree to which a consensus in the applicable
law has developed over time.!*

The legal definition of the term ‘ngval blockade’ and the rules
voverning its imposition and enforcement

35. A widely accepted definition of the term ‘blockade’ can be found
in the U.5. Navy Commander’s Handbook:
‘Blockade is a belligerent operation to prevent vessels and/or
aircraft of all nations, enemy as well as neutral, from entering
or exiting specified ports, airfields, or coastal areas belonging to,
occupied by, or under the control of an enemy nation.”""

36.  Provisions 93-104 of the San Remo Manual cover the imposition
and enforcement of a naval blockade. These rules provide that a blockade
should be declared and notified;'™ such a declaration should specify
the commencerment, duration, location and extent of the blockade;'*?
the blockade must be ‘effective’;'® the force maintaining the blockade
may be stationed at a distance from the coast determined by military
requirements;'? the blockade may be enforced by a combination of
legitimate methods and means of warfare;*” access to the ports and coasts
of neutral States may not be blocked;'” the blockade should be applied
impartially to the vessels of all States;' and any cessation, temporary
lifting, re-establishment, extension or other alteration of a blockade must

be declared and notified.'®

The San Remo Manual also specifically addresses the humanitarian
aspects of imposing and enforcing of a naval blockade, and prohibits the
imposition of a naval blockade if its sole purpose is to starve the civilian

116 Id.; The Air and Missile Warfare Manual represents the "most up o date re-statement
of existing international Jaw applicable to air and missile warfare, as elaborated by an
international Group of Experts” of blockade law at least where the use of aircralt is
concerned.

117 See also U.S. Nawy, The Commander’s Handhook, supra note 92, at para. 7.7.1; Heintschel von
Heinegg, LPIL, supra note 91, at para. 1 (which adopts the same definition).

118 See San Remo Manual, supra note 110, at 26, rule 93.

119 See M, at rule 94.

126 See Id., at rule 95.

121 See ld., at rule 96,

122 Seeld., 27, at rule 98,

123 See ld., at rule 99.

124 See Id., at rule 100.

125 See Id., atrule 101.
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population, or prevent objects essential for its survival.'* Further, the
imposition of a naval blockade is also prohibited if the damage to the o
civilian population is, or may be expected to be, excessive in relation to '
the concrete and direct military advantage anticipated from the blockade.'
This is the principle of ‘proportionality.” Moreover, subject to certain
conditions, the blockading party must provide free passage of foodstuffs
and other essential objects if the civilian population is inadequately
provided with these supplies.'® Similarly, subject to the right of the
blockading party to prescribe the technical arrangements, the passage
of medical supplies to the civilian population or the wounded and sick
members of enemy forces must be permitted.'”

As noted, the rules that concern the imposition and enforcement of
anaval blockade apply during armed conflict. Therefore, the analysis will
now turn to examine the question of the nature of the conflict in the Gaza
Strip, because this determination impacts the assessment of the naval
blockade imposed by Israel.

The conflict in the Gaza Strip

The classification of the conflict befieen Israel and the Hamas

and the implications of this classification for the naval blockade

37.  International law distinguishes between two types of armed
conflict: international armed conflict and non-international armed conflict.
In the traditional-formal sense, international humanitarian law classified
‘international armed conflict’ as war between States.”™ According to
this approach, a conflict between a State and a non-state actor would
be regarded as a non-international armed conflict. However, in reality,
the complexities of modern warfare pose a significant challenge when
classifying an armed conflict, since not all armed conflicts ¢an be easily
classified within the framework of the traditional definition.

38. The importance of classifying the armed conflict between Israel and
the Hamas is a consequence of the fact that the international community
is more willing to accept the imposition of a naval blockade within the

126 See ld., at rule 102(a).

127 See Id., at rule 102{b).

128 SeeId., at rule 103.

129 See ld., at rule 104.

130 See GREEN, THE CONTEMFORARY LAW OF ARMED CONFLICT, Supra note 114, at 54, where
he mentions that the classic approach is that internationa) law deals only with relations
between countries, As a result of this, the conflict between countries is what this law
regulates.
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framework of an international armed conflict. This is likely the result of
two interrelated factors. First, the rules governing naval blockades were
developed within the framework of international conflicts, whereas,
traditionally, States have demonstrated a reluctance to apply international
humanitarian law to internal disputes. Second, the imposition of a naval
blockade usually causes a disruption of trade with parties that are neutral
to the conflict; an activity usually carried out by States or with their
approval. Therefore, States have a particular interest in the issue of when
and how naval blockades are instituted and enforced.

39. Naval blockades have, nevertheless, been imposed in non-
international armed conflicts {which is not surprising in view of the large
number of internal armed conflicts relative to the number of international
armed conflicts throughout history). In certain situations, States have
imposed a military or economic blockade against an enemy that is not a
de jure government.” Historically, in order for the rules of international
humanitarian law that govern international armed conflicts to apply to
non-international ones, recognition of a ‘belligerency” was required of
other States. Such recognition was limited to circumstances in which the
level of the conflict has reached ‘a certain threshold of intensity manifesting
a situation similar to that of a war between states.”™ However, it should be
noted that this has becorne less important and today is almost irrelevant.™”

40. TheMilitary Advocate-General, Major-General AvichaiMandelblit,
testified before the Commission on the difficulty of classifying the conflict
between Israel and the Hamas terrorist organization.' In his testimony,

131 See also Prosecutor v. Tadic, Appeals Judgment, No. IT-94:1-A, para. 84 (July 15, 1999}
“[i]tis indisputable that an armed conflict is international if it Lakes place between two or
more States".

See also legal Consequences Of The Construction Of A Wall In The Occupied Palestininn
Territory, LCJ., (Jul., 2004) at 56, para. 139, auailable at www.igj-cij.org/icjwww /idocket/
imwp/imwpframehtm [hereinafter the Wall tase] (where the IC] indicated that the
exercise of inherent right to self-defense under 5. 51 of the United Nations Charter is anly
available where there has been an attack by one State against another State).

The most famous example of such a blockade was the blockade placed by Union states on
the Confederate states during the American Civil War between 1861-1865. In the period
following the Second World War, we may name the conflict of the "nationalists™ with the
People’s Republic of China (1949-1958). See e.g,, COLOMBOS, INTERNATIONAL LAW OF
THE SEA, stipra note 94, at 714-730 {for references to historical examples of blockades by
and against insurgents) and David G. Surdam, The Union Navy's Bleckade Re-considered, in
NAvVAL BLOCKADES AND SEAPCWER, supra note 87, at 61.

132 ANTHONY CULLEN, THE CONGCEPT oOF NON-INTERNATIONAL ARMED CONFLICT IN
INTERNATIONAL HUMANITARIAN Law 17 (2010).

133 The UK Manual, sipra note 113, at 382; See also CULLEN, supra note 132, at 22-23.

134 Military Advocate-Genernl's testimony, supra note 98, at 11-19; lsrael and several other States
have recognized the Hamas as a terrorist organization: these include the United States
(www.state.gov /s/ct/tls/other /des/123085.htm), Canada (www.publicsafety.gc.ca/
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he said that after Operation Cast Lead, Israel adopted the position that
it is bound by the laws of war that apply to both international armed
conflict and non-international armed conflict.”® The Military Advocate
stated that, in practice, the IDF therefore focuses on compliance with the
rules of international humanitarian law, "

41. While armed conflicts with non-5State parties have been recognized
asanon-international in character,'” thisapproachhasnotbeen universally
adopted. For example, there is a consensus that the conflict between the
State of Israel and the Hamas is an infernational armed conflict, although
the reasons that have led various parties to this conclusion vary, as we
shall see below.

Indeed, in HC] 769/02 Public Commutiee Against Torture v,
Government [2006] (4) TakSC 3958; [2006] (2} 1srLR 459 (hereafter: the
Targeted Killings case), the Supreme Court of Israel adopted the position
that international humanitarian law applies to an armed conflict between
Israel and terrorist organizations not merely in an area that is subject
to occupation, but ‘in any case of an armed conflict of an international
character - in other words, one that crosses the borders of the state -
whether or not the place in which the armed conflict occurs is subject to
a belligerent occupation.”* The Israel Supreme Court has implemented
this approach consistently in several judgments that addressed the issue
of entering Israel via the crossings between it and the Gaza Strip."* In
additional judgments, the Israel Supreme Court has gone on to hold that
although the Gaza Strip is no longer occupied, it is subject to those
provisions in the Fourth Geneva Convention and the First Additional
Protocol that reflect customary international law and apply only where
there is an international armed conflict.'!

prg/ns/le/ce-eng.aspx#Hamas) and the European Union (http://eur-lex.europa.eu/
LexUriServ /LexUriServ.do?uri=0):L:2010:178:0028:0030: EN:PDF).

135 Military Advocate-General's testimeny, supra note 98, at 91.

136 Id., at 75-76.

137 See Hamdan . Rumsfeld, 548 U.5. 557 (2006).

138 See Targeted Killing case, supra note 37, al paras. 18.

139 See for example HCJ 201/09, 248/09 Physicions for Human Rights v. Prime Minister {still
unpublished. Jan. 19, 2009) 10, para. 14:
"The normative arrangements that govern the armed conflict between the State of Israel
and the Hamas organization are complex. They revolve around the infernational laws
relating to an interational armed conflict. Admittedly, the classification of the armed
conilict between the state of Israel and the Hamas organization as an international conflict
raises several difficulties. But in a host of judgments we have regarded this conflict as an
international conflict.”

140 See for example HCJ 9132/07 Al-Bassiouni ». Prime Minister {(unpublished, Jan. 30, 2008)
[hereinafter Al-Bassiount case], at para. 12.

141 Id., at paras. 12-15,
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The Supreme Court of Israel is not alone in classifying the conflict
between Israel and the Hamas as an international armed conflict. 'Various
United Nations organizations, humanitarian organizations, and human
rights organizations also classify the conflict between Israel and the Hamas
as an international armed conflict, although the reasons that led them to
this conclusion differ. This classification is largely a result of the position
of these organizations that the Gaza Strip is, even today and despite
Israel’s disengagement from the Gaza Strip in 2005, a territory occupied by
Israel.’® No doubt consistent with their humanitarian focus, the approach
that Israel is an occupying power vis-a-vis the Gaza Strip optimizes the
argument that the provisions of the Fourth Geneva Convention regarding
the protection of civilians in a territory that is subject to a belligerent
occupation apply to the population of Gaza. Since an occupation can only
exist within the context of an international armed conflict, the position
that the Gaza Strip is subject to an occupation necessarily leads to the
conclusion that the conflict in the Gaza Strip is international in character.'#

42. However, even if the conflict in the Gaza Strip were to be clagsified
as a non-international armed conflict, it would appear that the rules of
international humanitarian law regarding naval blockades would still be
applicable given the decline of the doctrine of ‘recognition of belligerency;*
the increasing acceptance by courts and tribunals to apply international

142 See Human Rights Watch: | Lost Everything, avaflable at www.hrworg/en/
reports/2010/05/13/i-lost-everything (2010}, at 117.

143 YoRAM DMNSTEIN, THE INTERNATIONAL LAW OF BELLIGERENT OccuPaTion 276-280
{2009);
Amnesty International: Qccupied Palestinian Tervitories: The Conflict in Gaza: A Brigfing on
Applicable Law, Investigations, and Accountability, nvatinble at www . amnesty.org/en/library /
asset/ MDE15/007 /2009/ en/ 4cd07b40-e64¢-11dd-9917-ed717(a5078d / mde150072009%en.
himl# (2009).
Human Rights Watch: Israel: *Disengagerent’ Will Not End Gaze Occupation, available at
www.hrw. ot /english/docs/2004/10/29/ istlpa9577 htm (2004).
ICRC: Dignity Denied in the Palestinian Tervitories, available at www .icre.org/web/eng/
siteeng0.nsf/htmlall/ palestine-report-131207 (2007).
United Nations: Report of the Special Rapportenr on the situation of human rights in the
Palestinian tervitories occupled since 1967, available at hitp:/ /daccess-dds-ny.un.org/doc/
UNDOC/GEN/N10/498/94/ PDF /N1049894. pd f?OpenElement (2010).
Gisha: Disengoged Occupiers: The Legal Stntus of Gazn, available at www .gisha.org/ UserFiles/
File/Report%20fort20the%20website. pdf (2010).
B'Tselem: Israel’s Obligations According, to International Law, available t www btselem.
org/hebrew /gaza_strip /israels_obligations.asp.
See International Hummnitarian Law Handbook, supra note 113, at 272:

144 "The law of belligerent occupation applies in international armed conflict only"”.
See also DiNSTEIN, THE INTERNATIONAL LAW OF BELLIGERENT OCCUPATION, supra note
142, at 33
See The LIK Manual, supra note 113, at 382; See also cuLLeN, sipra note 132, at 22-23,
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humanitarian law to internal conflicts;'* the consensus that is developing
among legal experts regarding customary law rules applicable in non-
international conflict;'** and the difficulty previously discussed in
classifying contemporary armed conflicts. In light of the aforesaid, it is
likely there will be a willingness on the part of courts and other bodies
to recognize that the rules governing the imposition and enforcement of
a naval blockade are applicable to non-international armed conflicts.' A
step in this direction was taken in the San Remo Manual, where it is stated
that although its provisions were intended to apply mainly in situations
of international armed conflicis at sea, this fact was not stated expressly
in order not to deter the application of the manual’s provisions to non-
international armed conflicts, insofar as they involve naval warfare:

"However, it should be noted that although the provisions of

this Manual are primarily meant to apply to international armed

conflict at sea, this has intentionally not been expressly indicated

in paragraph 1 in order not to dissuade the implementation of

these rules in non-international armed conflicts involving naval

operations.™® '

43.  In light of this complex reality and in the absence of a general
consensus under international law regarding the classification of such
conflicts, the approach presented by the Military Advocate-General before
the Commission; that Israel is bound by international humanitarian law
regardless of the classification of the conflict, is an understandable and
practically focused one. It should also be noted that the imposition of
the naval blockade on the Gaza Strip is not the first case in which Israel
has confronted these difficulties. For example, while the international
community had difficulty in classifying the armed conflict between Israel
and the Hezbollah organization in Lebanon in 2006,'* that did not stop
recognition of the naval blockade that Israel imposed during that conflict.

44.  In view of the aforesaid, the Commission has examined the
conditions for imposing and enforcing the naval blockade on the Gaza
Strip on the basis of the assumption that the conflict between Israel and

145 See, for example, Prosceutor v, Tadic, supra note 130, at paras. 65-142.

146 CUSTOMARY INTERNATIGNAL HumaniTamiAN Law {Jean-Marie Henckaerts & Louise
Doswald-Beck eds., 2005).

147 This should not be interpreted in any way to suggest that the historic doctrine of
“belligerency” is applicable or appropriate in this case. As has been noted, it is a doctrine
widely recognized to have fallen into disuse. Further, the application of such a doctrine
implies a level of legitimacy that should not be applied to a recognized terrorist entity.

148 See San Remo Explanntion, supra note 110, at 73. .

149 NoaMm LuBgeLL, EXTRATERRITCRIAL USE OF FORCE AGAINST NON-STATE ACTORS 250-
254 (2010}).
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Hamas is international in character. However, it should be noted that
given the degree of de facto control that the Hamas exercises over the
Gagza Strip; the significant security threat that it presents; and its attempts
to import weapons, ammunition and other military supplies, inter alia,
by sea; the Commission would have considered applying the rules
governing the imposition and enforcement of a naval blockade even if the
conflict between Israel and the Gaza Strip had been classified as a non-
international armed conflict.

Is the Gaza Strip an occupied territory?

45.  In Al-Bassiouni v. Prime Minister, the Supreme Court of Israel
held that since the disengagement in 2005, Israel does not have ‘effective
control’ over the Gaza Strip. Because of the importance of this conclusion,
the actual wording of the Supreme Court is cited below:

‘... since September 2005 Israel no longer has effective control

over what happens in the Gaza Strip. Military rule that applied

in the past in this territory came to an end by a decision of the

government, and Israeli soldiers are no longer stationed in the

territory on a permanent basis, nor are they in charge of what

happens there. In these circumstances, the State of Israel does

not have a general duty to ensure the welfare of the residents

of the Gaza Strip or to maintain public order in the Gaza Strip

according to the laws of belligerent occupation in international

law. Neither does Israel have any effective capability, in its

present position, of enforcing order and managing civilian life

in the Gaza Strip.”™

In its judgment, the Supreme Court further held that the main
obligations imposed on the State of Israel vis-a-vis the inhabitants of the
Gaza Strip derive from the existence of an armed conflict between Israel
and the Hamas organization; the degree of control exercised by the State
of Israel over the border crossings between it and the Gaza Strip; and the
relationship of dependency that was created - at least in certain spheres,
such as the electricity supply to the Gaza Strip - during the long period
of military rule in the Gaza Strip."™ The court also held, in accordance
with the position presented by the State, that Israel is subject to the rules
of customary international law that apply in armed conflict, including
the requirement to permit the passage of ‘food and basic humanitarian
supplies necessary for the survival of the civilian population.’%

150  Al-Bassiouni case, supra note 140, at para. 12.
151 Id
152 id, atpara. 14.

50 | Turkel Commission Report

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02711



‘ UNCLASSIFIED U.8. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

As previously noted, notwithstanding the Supreme Court's
holding, several organizations have adopted the position that despite the
disengagement, the Gaza Strip continues to be under Israeli occupation.
This position is mainly based on the claim that although Israel no longer
has a permanent military presence in the Gaza strip, Israel’s control of
several areas that effect the fabric of life in the Gaza Strip amount to
‘effective control’ of the Gaza Strip. For example, the organization Gisha -
Legal Center for Freedom of Movement presented before the Commission
its position that 1srael effectively continues to control the Gaza Strip for
six reasons: (i) Israel controls movement to and from the Gaza Strip via
land crossings; (ii) Israel exercises complete control over Gaza's airspace
and territorial waters; {iii) Israel controls movement within Gaza through
periodic incursions and a "no-go zone"; (iv) Israel controls the Palestinian
population registry; (v) Israel exercises control over Gaza's tax system and
fiscal policy; (vi) Israel exercises control over the Palestinian Authority
and its ability to provide services to Gaza residents.” A similar position
was also presented by the representatives of the B'Tselem organization in
their testimony before the Commission.'*

46.  Indeed, academics have diverging opinions as to whether lsrael
has ‘effective control” over the Gaza Strip.'® Certainly, the adoption of
the position that Israel continues to be an occupying power in the Gaza
strip requires an unjustifiably flexible and novel interpretation of the
term ‘effective control.” In other words, this interpretation would have to
be based on the understanding that two different opposing powers can
exercise ‘effective control’ in a territory at the same time: the Hamas and
Israel. Moreover, the interpretation of the term ‘effective control’ needs to
be assessed against the currently accepted approach in international law
that ‘occupation” does not merely require military forces to be stationed

153 Disengaged Occupiers, supra note 142.

154 Transcript of session no. 12 "Testimony of member of the B'Tselem organization” (Jessica

Montel & Eyal Hareoveny) {Oct. 13, 2010), at 2:
"There is a dispute regarding the question of whether Gaza is still subject to lsraeli
occupation. There is no doubt that [srael does not currently have effective control in all
aspects of life in the Gaza Sirip, but it has such control in a few very ceniral areas; in the
air space, the maritime space, the population registry, the entry and exit of people and of
cargo”.

155 For examples of the viewpoints of some leading Israeli scholars, see DinsTEIN,
BELLIGERENT OccUPATION, Supra note 142, at 12-30 (reaching the conclusion that Israel
continues to ba an occupying force); Yuval Shany, Faraway, 5o Close; The Legnl Status of Gaza
After Israel's Disengagement 8 Y. B. INT'L. HuM. Law 369 (2005) {reaching the conclusion
that the disengagement Plan fed to the transfer of effective coniro] of the entire Gaza Strip
to the Palestinian Authority).
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in a certain territory, but also that the occupying power performs the
functions of an existing government.'

Indeed, during the long period that Israel had the Gaza Strip under
effective control, the Gaza Strip did become dependent on Israel in certain
spheres. However, as the Supreme Court of Israel held in Al-Bassiouni
v. Prime Minister, this dependency is insufficient to establish ‘effective
control.” 1t should also be stated, inter alin, that insofar as the conclusion
that Israel is an occupying power in the Gaza Strip derives from Israel’s
control of the airspace of the Gaza Strip, there is nosupport in international
law for the proposition that the control of airspace amounts to ‘effective
control.”’¥ With regard to land access to the Gaza Strip, it should be noted
that the Gaza Strip also has a border crossing with Egypt (the Rafah
crossing), even though Egypt, for its own reasons, also exercises control
of the crossing from its territory into the Gaza Strip.™ Similarly, the
imposition of a naval blockade does not create a situation in which the
laws of occupation come into effect. It should be emphasized that the very
lack of ‘control’ over the land territory in the Gaza Strip in the traditional
sense of this term is what makes an external naval blockade necessary to
control access to and egress from that territory. As a comparison, a land
siege does not automatically result in the besieged city being held under
occupafion. States, and particularly those that might employ navies or
air forces, either unilaterally or within the framework of a coalition, will
likely be wary of accepting the argument that the mere imposition of a
naval blockade or influence over events on the shore of a State by the use
of military power automatically creates a situation of occupation.

If Israel did indeed have effective control over the Gaza Strip, then it
would have the power to act as the authority responsible for maintaining
order in the Gaza Strip. The Israeli forces would then be able to wait on
the coast of the Gaza Sirip and intercept the vessels there. In practice,
however, Israel does not control the coast of the Gaza Strip. This area is
under the ‘effective control’ of the Hamas. The lack of effective control

156 See Case Concerning Armed Activities On The Territory Of The Congo, LC )., 231(2005) auailable
at www.icj-cji.org/docket/files/116,/10455.pdf (where it was held the physical stationing
of traops at an airpart and the existence of “administrative control” was not sufficient to
establish occupation in the sense of article 42 of the Hague Regulations).

157 Bankovic v. Belgiwm and Others 123 LL.R. 94 (2001) (where NATO's control over the airspace
of Federal Republic of Yugoslavia during the 1999 bombing campaign was rejected as a
basis for arguing “effective control”),

158 It should be noted that at a Jater stage, we will maintain that the fact that there is an
additional border crossing between Egypt and the Gaza Strip does not diminish Israel’s
humarnitarian responsibility for the situation in the Gaza Strip. Here, we are dealing witha
question of a different nature, namely the question of "effective control” of the Gaza Strip.
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over the Gaza Strip, including the ability to impose order there, and the
security threat that the Hamas presents to the naval forces operating
near the coast of the Gaza Skrip, clearly indicate the underlying logic
of international law that permits the enforcement of a naval blockade
at some distance from the coast. Similarly, it is difficult to see how the
Gaza situation differs in a practical sense from Lebanon in 2006, when
the blockading Israeli warship INS Hanit was hit by a missile launched
by Hezbollah from the Lebanese coast.™ In light of the fact that the
territorial waters of the Gaza Strip contain mainly small vessels that are
capable of moving at high speeds, Israel’s naval forces are confronted
with a significant risk.'® Examples such as the attack on the 155 Cole in
2000 in Yemen and the attack on the French supertanker Limburg in 2002
highlight both the threat presented by small vessels and the difficulty in
stopping them. ¢!

47. An examination of the arguments, both individually and
cumulatively, therefore leads to the conclusion that Israel does not have
‘effective control’ in the Gaza Strip. Therefore, in alignment with the
Supreme Court of Israel, the Commission takes the position that Israel’s
effective control of the Gaza Strip ended when the disengagement was
completed in 2005.

Israel’s imposition of the naval blockade

The purpose of the naval blockade

48, According to the testimonies before the Commission, the
Government of Israel imposed the naval blockade on the Gaza Strip
on January 3, 2009, for military-security reasons, which focused on
preventing weapons, ammunition, military supplies, terrorists and
money from entering the Gaza Strip, and the need to prevent the
departure of terrorists, vessels filled with explosives and other maritime
bome threats from Gaza.'® The various witnesses emphasized the large
amount of weapons that can be smuggled by sea in one single operation

159 See coRroesMAN €T AL., suprrnote 91, at 131-135.

160 Chief of Staff's Open Door Testimony of 11.8.2010, supra note 70, at 34-35,

161 See Thad Allen, Friend or Foe? Tough to Tell, 134 ProcEEINGS Macazine (2008), availabie
af www.usni.org/magazines/ proceedings/2008-10/ friend-oz-foe-tough-tell.

162 Chief of Staff's Open Door Testimony of 11.8.2010, supra note 70, at 28; Military Advocate-
General's testimony, supra note 98, at 25; Transcript of session no. 7 "Testimony of Major-
General Eitan Dangot, Coordinator of Government Activities in the Territories” (Aug. 31,
2010), at 134 [hereinafter Testimony of Government Activity Coordinator in the Territeries};
Defense Minister’s Open Door Testimony, supra note 70, ak 22,
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and therefore the danger that this route presents.'®® The purpose of the
naval blockade was, therefore, to restrict the military resources available
to the Hamas for carrying out hostilities against Israel.

49. A few officials, including the Military Advocate-General, took
care in their testimony to distinguish between the ‘purpose of the naval
blockade” and ‘Israel’s border crossings policy,’ i.e., the policy relating
to the land border crossings with the Gaza Strip that Israel adopted after
September 19, 2007, when the Ministerial National Security Committee
decided to impose restrictions on the goods entering the Gaza Strip; on
the movement of persons; and on the supply of electricity and fuel to
the Gaza Strip, as a result of Hamas’s rise to power.** They emphasized
in their testimonies that the naval blockade was not imposed to disrupt
the commercial relations of the Gaza Strip, for the reason that there is
no comunercial port on the coast of the Gaza Strip, and therefore there
has been no maritime commerce via the coast of the Gaza Strip in the
past.!® As a result, the maritime activity in the Gaza Strip was limited to
fishing, whereas any such commerce went via the Israeli port of Ashdod
or the Egyptian port of El Arish.' The Military Advocate-General
testified before the Commission that the 1DF was compelled to find a
suitable operational solution for the maritime zone in view of the increase
in the phenomenon of flotillas bound for the Gaza Strip.'¥” The Military
Advocate-General further clarified that the possibility of imposing a naval
blockade, specifically, arose in discussions held by the IDF with regard
to the appropriate methods of contending with the phenomenon of the
flotillas. A naval blockade was regarded as the best operational method of
dealing with the phenomenon'® because other solutions, such as the use
of the right of visit and search, were proved to be problematic and other
sources of authority were regarded as weaker.

This can also be seen from written material that was submitted to the
Commission, which includes legal opinions, summaries of meetings, and
letters that were written during the period that preceded the imposition

163 Isracl’s Actions to Prevent the Arrival of Vessels o Gaza's Shore 8 (Opinion of Political-
Security Branch, Aug. 3, 2010} [hereinafter Opinion of Political-Security Branch]; see also
Prime Minister's Open Door Testimony, supra note B2, at 7; Defense Minister’s Open Door
Testimony, supra note 70, at 8; Chief of Staff's Open Door Testimony of 11.8.2010, supra note 70,
at6-7.

164 Military Advocate-General's testimony, stipra note 98, at 25; Testimony of Governiment Activity
Coordinator in the Territorics, supra nate 162, at 134.

165 Military Advocate-General's testiniony, supra note 98, at 77.

166 Id.

167 Military Advocate-General's festimony, supra note 98, at 14-17.

168 Id.
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of the naval blockade. Thus, for example, already on August 3, 2008,
the legal advisor of the Israeli Navy wrote an opinion dealing with the
powers of the Navy to stop foreign vessels off the coast of the Gaza Strip.
The opinion, which was written in the context of operational deployment
of the Navy prior to the arrival of a flotilla with two yachts flying Greek
flags, surveyed in great detail the applicable law and the various possible
actions open to the Navy, while mentioning the limitations faced by the
Navy. In her ‘Recommendations for further treatment,” she wrote: ‘As
stated, in the current security... in order that the IDF should have the
powers required to deal with ships reaching the Gaza Strip, I recommend
considering a “naval blockade” on the Gaza Strip (with an official
announcement), which will restrict the entry of foreign shipping vessels
into the Gaza Strip..."* An opinion with a similar conclusion was given
by the International Law Department at the headquarters of the Military
Advocate-General’s Office on August 6, 2008."® On August 11, 2008,
the Military Advocate-General approached the Attorney-General and
brought to his attention the recommendation of the Military Advocate-
General’s Office as well as various legal disagreements that arose in
this regard with the legal adviser of the security establishment, the
legal adviser of the Ministry of Foreign Affairs and the legal adviser of
the Israel Police. The Military Advocate-General also requested holding
a meeting on the subject, with the participation of all of the relevant
parties, in order to formulate a settled legal position.' On the same day
the Military Advocate-General apprised the Chief of Staff in writing
that he had spoken with the Attorney-General, who also expressed
the position that the declaration of a naval blockade on the Gaza Strip
gave the ‘optimal legal-operational solution to preventing the entry of
foreign shipping vessels into the Gaza Strip, and gave the Navy all of the
tools and powers required to prevent the passage of shipping vessels.
The sources of authority that allow action to be taken against shipping
vessels, in the absence of a declaration of a “naval blockade,” are weaker,
and their practicability is doubtful.”"” From the materials submitted to

169 See "the Navy's authorities regarding foreign ships off the shore of the Gaza Strip”
{opinion by the navy'slegal advisor, 3.8.2008) MAG position paper - Appendix, supra note 77.

170 See "the Navy'sauthorities regarding foreign ships off the shore of the Gaza Strip” (opinion
by the Chief Military Advocate General - Department of International Law, 6.8.2008) MAG
position paper - Appendix, supra note 77,

171 See letter from Brigadier General Avichai Mandelblit, the Military Advocate General, to
Yehuda Weinstein, Attorney Genera] (11.8.2008) MAG position paper - Appendix, supra note
77.

172 See first letter from Brigadier General Avichai Mandelbtit, the Military Advocate General,
to Lieutenant General Gabi Ashkenazi, IDF Chief of Staff (11.8.2008) MAG position paper -
Appenrdix, supra note 77.
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the Commission, it appears that the Attorney-General agreed on the
whole but thought that the issue required a practical solution within the
authority of the political echelon and recommended holding a discussion
at that level. '

On December 29, 2008, the Military Advocate-General once again
approached the Navy Commander when, in the situation assessments
that took place during Operation ‘Cast Lead,” the question of how to
deal with civilian shipping vessels that might try to reach the coast of the
Gaza Strip arose once again. In his letter, the Military Advocate-General
said that ‘in view of the intensive combat operations taking place at this
time in the Gaza Strip’ (i.e., Operation ‘Cast Lead"), he thought it right to
recommend once again the imposition of a naval blockade on the Gaza
Strip, even though no decision had yet been made on this issue.” On
December 30, 2008, the Military Advocate-General once again contacted
the Chief of Staff and said that in the early hours of the mormning the Navy
forces were required to contend with the yacht Dignity that left Cyprus
for the Gaza Strip and that the incident highlighted the legal difficulty of
dealing with foreign civilian shipping vessels trying to reach the coast
of the Gaza Strip. He once again asked the Chief of Staff to bring his
recommendation of a naval blockade before the political echelon.'”

From a memorandum of the Minister of Defense it would appear
that on December 30, 2008, a request was received from the Prime
Minister’s military secretary to act to impose a naval blockade, and that
on December 31, 2008, a request was received by his military attaché
from the Chief of Staff’s office in this regard. On January 3, 2009, after the
security establishment’s legal advisor gave his opinion on the subject, the
Minister of Defense signed an order to impose the blockade.'”

50. It should be noted that, the leader of the opposition - who was
Minister of Foreign Affairs at the time of imposing the naval blockade on
the Gaza Strip, MK Tzipi Livni, said in her testimony that the imposition
of the naval blockade, even though it was not done in order to disrupt the

173 See second letter from Brigadier General Avichai Mandelblit, the Military Advocate
General, to Lieutenant General Gabi Ashkenazi, IDF Chief of Staff {11.8.2008) MAG
position paper - Appendix, supra note 77.

174 See letter from Brigadier General Avichai Mandelblit, the Military Advocate General,
to Major General Eli Marom, Commander of the Navy (29.12,2008) MAG position paper -
Appendix, supra note 77.

175 See letter fram Brigadier General Avichai Mandelblit, the Military Advocate General, to
Lieutenant General Gabi Ashkenazi, IDF Chief of Staff (30.12.2009) MAG position paper -
Appendix, supra note 77.

176 See Defense Minister's Memorandum, 21 (30.8.2010), marked by the Commission as
exhibit 33 [hereinafter Defense Minister's Memorandum].
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commercial relations of the Gaza Strip, was done in a wider context, as
part of Israel’s comprehensive strategy (which she referred to as a ‘dual
strategy’) of delegitimizing Hamas on the one hand and strengthening
the status of the Palestinian Authority vis-a-vis the Gaza Strip on the
other. Pursuant to this strategy, Israel does not recognize Hamas, yet it
continues to act and uphold, insofar as possible, the interim agreements
with the Palestinian Authority. According to her approach, the broad
context is not merely the war on terror, but also the political ability to
reach agreements between Israel and the Palestinian Authority since
the attempts to transfer goods to the Gaza Strip by sea (despite Israel’s
offer to transfer humanitarian supplies to the Gaza Strip via the land
crossings) is contrary to the arrangements determined in the interim
agreements (according to which Israel will retain control of the territorial
waters of the Gaza Strip until the final arrangement is reached) and it
also gives legitimacy to the Hamas regime in the Gaza Strip, and harms
the ability to reach future agreements between Israel and the Palestinian
Authority."” MK Livni also stated that it would be a mistake to examine
the circumstances of imposing the naval blockade from a narrow security
perspective only.'?

Similarly, in a document dated August 3, 2010, Major-General
(res.) Amos Gilad, the head of the Political, Military and Policy Affairs
Bureau at the Ministry of Defense gave details of the security and political
reasons that led to imposing the naval blockade on the Gaza Strip. The
document contains two considerations: one, which is mentioned as the
main consideration, is to prevent any military strengthening of the Hamas;
the other, which is mentioned alongside the security consideration, is to
‘isolate and weaken Hamas.” In this context, Major-General (res.) Gilad
stated that the significance of opening a maritime route to the Gaza Strip
was that the Hamas’ status would be strengthened significantly from
economic and political viewpoints. He further stated that opening a
maritime route to the Gaza Strip, particularly while it is under Hamas
control, rather than within the framework of a political agreement
between Israel and the Palestinians, would be tantamount of ‘a very
significant achievement for Hamas and the “path of resistance” in the
internal arena, at the expense of Abu Mazen’s government and the “path
of agreements”.”” Major-General (res.) Gilad concluded:

177 Transcript of session ne. 14 "Leader of the Opposition Tzipi Livni's open door testimony”
2-3 (Oct. 25, 2010) [hereinafter Leader of the Opposition Tzipi Livnti’s open door testimony].

178 See fd., at 3: "The narrow security view, which is correct for such a body, in my view does
somewhat of a disservice in the broader matter based upon which Israel could basically
be granted legitimacy for actians which are security actions”,

179  Opinion of Political-Security Branch, supra note 163, at 9, paras. 49-52.
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‘In summary, the need to impose a naval blockade on the
Gaza Strip arises from security and military considerations of
great weight, which are mainly the need to prevent a military
strengthening of terrorists in the Gaza Strip, the entry of terrorists
and the smuggling of weapons into the Gaza Strip by sea, and
also to prevent any legitimization and economic and political
strengthening of Hamas and strengthening it in the internal
Palestinian arena.”¥

It would therefore appear that even though the purpose of the naval
blockade was fundamentally a security one in response to military needs,
its imposition was also regarded by the decision makers as legitimate
within the concept of Israel’s comprehensive ‘dual strategy’ against the

Hamas in the Gaza Strip.

Alternatives to the naval blockade

51. From the material that was submitted to the Commission, it is
evident that Israel - even though it was not obliged to do so under the rules
of international law - imposed the naval blockade only after other options
were considered. These included stopping and searching shipping vessels
with consent, declaring a ‘'maritime zone," and exercising the authority
of ‘visit and search.” During an armed conflict, it is lawful to impose a
naval blockade, without considering alternatives, as long as the naval
blockade itself satisfies the requirements of international humanitarian
law. Rather, the analysis of the options demonstrates the degree to which
Israel carefully considered the decision to impose a blockade.

52. The power to stop and search ships with consent. According to the
principle of the freedom of the high seas in the law of the sea, as discussed
above, there is a very limited authority to interrupt the voyage of a vessel
in international waters and carry out a consensual search. While there are
States that claim the consent of the ship’s master is sufficient, the general
view appears to be that the consent of the flag State is required.”” In any
event, virtual certainty that consent for a search would not be granted
by the Masters of the ships bent on reaching Gaza limited the utility of
following that option. The consent of the flag State provides a stronger
legal basis for carrying out a search of a vessel. However, it was not
certain that the consent of the flag State would actually be obtained, and,

180 Id., at9, para. 53.

181 See UNCLOS, supra note 97, at art, 110 {UNCLOS generally limits the right of a warship
to visit a foreign ship to situations where there is grounds for suspecting that a vessel is
involved in piracy, slave rade, unauthorized broadcasting, is without nationality or in
fact of the same nationality as the warship}.
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in any case, it is not possible to ensure that the consent would be given in
a timely manner.

53. Declgration of a ‘maritinme zone.” International humanitarian law
permits a party to a conflict to limit the activity of a neutral vessel
(including taking control of the communications of a neutral vessel)'®in or
close to an area where naval military activity is taking place, as well as the
establishment of maritime zones (or ‘exclusion zones’).'" The possibility
of creating a ‘maritime zone’ limiting access to the Gaza strip by the area
where combat activity is taking place was not merely considered by Israel
in theory, but was also implemented in practice.’™® As stated above (para.
25) on August 13, 2008, a NOTMAR was published, calling for all foreign
vessels in the area not to enter the maritime zone adjacent to the Gaza Strip.
The NOTMAR also stated that humanitarian aid would be transferred to
the Gaza Strip via the existing land crossings. However, there is a lack of
clarity in the law as to whether such a zone provides an authority to only
search for contraband. Notwithstanding this NOTMAR, flotillas whose
declared destination was the Gaza Strip continued to arrive. In the period
between the months of August-December 2008, the Government of Israel
even permitted six vessels to enler the Gaza Strip. The increasing interest
in opening a maritime route to the Gaza Strip aroused grave concern in
the security establishment that a permanent ‘'maritime traffic route’ to
the Gaza Strip would be created, since it could be abused for smuggling
military supplies and terrorists.'®

54.  Right of visit and search. Another option considered by Israeli
authorities was the exercise of the right of visit and search. As indicated
in the U.5. Navy Commander’s Handbook, the law of neutrality - a part
of the law of armed conflicts that defines the rights of parties that are
not involved in the armed conflict - does not prohibit commerce between
a neutral State and a party to an armed conflict. However, a neutral
government cannot itself supply war materials without it being regarded
as a breach of neutrality. Moreover, a neutral government ‘may forbid
its citizens from camrying on non-neutral commerce with belligerent
nations, ™ but it is not required to do so.

182 See UL5. Navy, The Commander's Handbook, supra note 92, at 7-11, para. 7.8; See also San
Remo Manual, supra note 110, at rule 108.

183 See LLS. Navy, The Commander's Handbook, supra note 92, at 7-12, para 7.9; See also San
Remo Manup!, supra note 110, at rule 105, ’

184 San Remo Manual, supra note 110, at rule 119,

185 MAG position paper, supra note 1, at 39,

186 See U.S Npwvy, The Commnnder's Handbook, supra note 92, at para. 7.4
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In order to ensure that cargo that is supplied to a party to a conflict
does not breach the rules of neutrality, the laws of naval warfare grant
‘a right to visit and search merchant vessels outside neutral waters
where there are reasonable grounds for suspecting that they are subject
to capture.”® An accepted definition of the concept is found in the U.S.
Navy Commander’s Handbook:

‘Visit and search is the means by which a belligerent warship

or belligerent military aircraft may determine the true character

(enemy or neutral) of merchant ships encountered outside

neutral territory, the nature (contraband'™® or exempt “free

goods”) of their cargo, the manner {innocent or hostile} of their
employment, and other facts bearing on their relation to the
armed conflict."®

However, a key requirement is that such a right cannot be arbitrarily
exercised. The challenge that confronted the Israeli authorities was to
obtain sufficient information regarding the cargo and/or personnel on
board the vessels in order to find a ground for suspicion that the vessel
is engaged in transporting contraband, enemy combatants, is presenting
frandulent documentation, is contributing to the enemy’s military activity,
and similar actions.'® In addition, exercising the right of visit and search
at sea can be a complex process in view of the size of merchant vessels,
practical difficulties that have arisen with regard to searching the cargo
on vessels, the weather, limited naval resources and the need to carry out
other operations.

55.  None of the alternatives discussed above provided the means
to comprehensively prevent the import of arms, ammunition, and war
materials. Moreover, these alternatives did not provide authority to stop
terrorists and vessels from leaving Gaza. Here itshould be recalled that the
Hamas has proven time and again its intention to camouflage its activity
behind a civilian cloak. Therefore, it is legitimate for Israel to carefully
scrutinize every action of the Hamas in order to determine whether it
constitutes a threat to Israel's armed forces or its citizens. Imposing a
naval blockade is therefore the only measure that gives authority under
international humanitarian law to prevent the departure of vessels from
the area where the naval blockade has been declared. It should also be
pointed out that imposing a naval blockade is the method of warfare that.

187 See San Remo Manunl, supra note 110, at rule 118,

188 See San Remo Manual, supra note 110, at rule 148 {defining contraband as "goods which
are uldmately destined for territory under the control of the enemy and which may be
susceptible for use in armed conflict”).

189 See LLS. Navy, The Conunander's Handbook, supra note 92, at para. 7.6.

19C See San Remo Manual, supra note 110, at rule 146.
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interferes the least with neutral shipping, at least in principle, mainly for
the reason that this method of warfare is restricted geographically to the
specific area that is subject to the naval blockade, unlike the right of visit
and search which can be exercised anywhere, except in the territorial
waters of a neutral State.™

Given the aforesaid, Israel ultimately decided that imposing a naval
blockade provided the most efficient and comprehensive legal tool to
confront the prevailing security threat, which, as stated above, constitutes
a legitimate method of warfare.

Israel’s Compliance with the Legal Rules Governing a
Naval Blockade

Commitment fo the rules of international law

56.  The analysis will now tum to the question of whether Israel
complied with the conditions required for the imposition and enforcement
of anaval blockade. The material before the Commission clearly shows that
all of the organs of the State of Israel (the Government, the IDF, the Military
Advocate-General, the Ministry of Foreign Affairs and the Attorney-
General) made great efforts in order to comply with the technical legal
rules governing the imposition of a naval blockade. The Government of
Israel consulted military and civilian legal experts regarding all aspects of
the comprehensive planning. From the first discussion of whether a naval
blockade was to be introduced, it appears that there was a commitment
to two principles: first, the blockade would be imposed pursuant to the
rules of international law, i.e., Israel committed itself to follow the widely
accepted legal limitations of a traditional blockade as reflected in the San
Remo Manual. Second, the blockade would be imposed subject to Israel’s
legal obligations regarding provision of humanitarian assistance.

57. As stated above, the technical legal requirements for imposing
a naval blockade can be found, inter alie, in articles 93-101 of the San
Remo Manual.”®? The evidence before the Commission shows that Israel
complied with the conditions regarding the effectiveness of the blockade,'”

191 M

192 San Remo Manual, supra note 110, at rule 93-101; See also Heintschel von Heinegg, EPIL, supra
note 91, at paras. 28-40,

193 San Remoe Mnnual, supra note 110, at rule 95; Heintschel von Heinegg, EPIL, supra note 91, at
paras. 33-37 (as far ag is known, the blockade has prevented all ships from accessing the
coast of the Gaza Strip since the time of its establishment).
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impartiality in imposing it and non-interference with ports and coasts
of neutral States.'™ One aspect of the technical compliance with the law
governing blockades that warrant comment is the duty to give notice of
the imposition of a blockade, and especially the duty to give notice of the
‘duration’ of the naval blockade.

‘Notice’ of the imposition and durarion of @ naval biockade

58. The requirement of giving notice of a naval blockade appears,
inter alia, in articles 93-94 of the San Remo Manual. Although the London
Declaration of 1909 provides that notice of the imposition of a naval
blockade should be given to neutral States by sending messages to their
governments, today the accepted opinion is that publishing a ‘Notice
to Airmen’ and a ‘Notice to Mariners’ satisfies the requirement of the
article.’” The Commentary to the San Remo Manual is of no assistance in
this regard, since it merely states that article 94 of the San Remo Manual
is ‘self-explanatory.”

In the case at hand, the State of Israel took the following steps in
order to give notice of the naval blockade: from the testimony of the
Military Advocate-General, Major-General Avichai Mendelblit, it can be
seen thal the Military Advocate-General's Office asked the Ministry of
Transport to transmit information regarding the imposition of the naval
blockade by all methods at its disposal, in order to ensure that the notice
would reach all vessels in the Mediterranean Sea. This was also done. The
notice was also published on the Internet sites of the IDF, the Shipping
Authority, the Military Advocate-General, and the Ministry of Transport,
and, asnoted above, via several international channels. The announcement
was also transmitted twice a day via the emergency channel for maritime
communication to all ships within a distance of up to 300 kilometers from
the Israeli coast.'® In addition, notices were also sent to the flag States

194 San Remo Manunl, supra note 110, at rule 100; See also Heintschel von Heinegg, EPIL, supra
note 91, at para. 40 {it appears that Israel has not authorized any vessel to access the
coast of the Gaza Strip since the establishment of the blockade; as a result, [srael has not
discriminated between vessels of different nationalities when enforcing the blockade).

195 Sun Remo Manual, supra note 110, at rule 99; See also Heintschel von Heinegg, EPIL, supra
note 91, at para. 38 (there is no evidence that the blockade interferes with any ports or
coasts outside the Gaza Strip).

196 See Heintschel von Heinegg, EPIL, supra note 91, at para. 31.

197 San Remo Explanation, supra note 110, at 177, para. 94.1.

198 Defense Minister's Open Door Testimory, supra note 70, at 29-30; Military Advocate-General's
testimony, supra nate 98, at 74.
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and the States that Israel knew intended to send ships to the area.'” These
steps clearly satisfy the requirement of ‘notice.’

59. An issue that requires consideration in this context is whether
Israel complied with the condition that notice should be given of the
‘duration’ of the naval blockade. The NOTMAR of January 3, 2009, states
that ‘Gaza maritime area is closed to all maritime traffic and is under
blockade imposed by the Israeli Navy until further notice’.**

The requirement that the duration of the naval blockade (hereafter:
the duration) should be stipulated from the outset is stated in the San
Remo Manual (article 94),” in the Harvard Air and Missile Warfare
Manual (rule 148(b)},*? and in the UK*® and Canadian® Manuals (which
adopted the provisions of the San Remo Manual). It is not, however,
required by the 1909 London Declaration, nor does it appear in the ,
U.S. Naval Commander’s Handbook.?™ The Military Advocate-General .
pointed to the fact that there is a lack of clarity with regard to the accepted
norm in customary international law in this context. As stated above, the
Commentary on the San Remo Manual cannot assist in the interpretive
process.’® The Commentary on rule 148(b) of the Harvard Air and Missile
Warfare Manual states that this requirement refers to a grace period
during which neutral aircraft are allowed to leave the blockaded area®”

Restricting the blockade to a specific duration was regarded as
impossible, in view of the open ended nature of the confljct with Hamas.2®
Even if we regard the ‘duration’ as an emerging rule of customary
international law, great weight is not attached to establishing a specific *
term during which the blockade is required to run. Therefore, it appears
that the notice that the naval blockade would continue ‘until further
notice’ satisfies the legal requirements. This notification was also included
in the periodic notices that were sent with regard to the existence of a
naval blockade. At the crux of the notification provisions is the goal of
ensuring that neutral ships are aware of the existence of a naval blockade

199 Defense Minister's Memorandum, supra note 176, at 22,

200 Notice to mariners 1/2009 (Jan. 6, 2009).

201 San Remo Manual, supra note 110, at rule 94.

202 The Air and Missile Warfare Manual, supra note 115, at art. 148(b).

203 See The UK Manual, supra note 113, at 363, para. 13.66.

204 The Canadinn Manual, supra note 113, at 8-11/8-12, para. 845.

205 See LIS, Navy, The Commander's Handbook, supra note 92, at 7-10, para. 7.7.2.2.
206 San Remop Explanation, supro note 110, at 177, para. 94.1.

207 The Air and Missile Warfare Manual, supra note 115, at 289, art. 148(b).

208 Defiense Minister's Open Door Teshimony, suprn note 70, 3-5.
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so that they can avoid entering the area. In the case at hand, the flotilla
organizers' stated intention was to breach it and enter the Gaza Strip.™

60.  Despite the aforesaid, one advantage of stipulating a specific
duration is that it would ensure a systematic and periodic review of
the blockade at the highest echelons of the Government, in order to
examine whether there has been a change in circumstances and whether
the naval blockade continues to achieve the anticipated effect. As noted,
the lack of a specific duration of the blockade does not affect its legality,
but stipulating a fixed duration would ensure that its effectiveness in
achieving the Government's anticipated security purposes and its effect
on the civilian population would come under review.

Humanitarian obligations

61. As stated above, one of the unique features of a naval blockade
is that irrespective of the purpose for which the blockade is imposed,
all neutral vessels breaching the blockade or attempting to breach the
blockade must be stopped, whether they are carrying weapons or other
supplies (commercial cargo, humanitarian equipment, etc.).?'? In order
for the blockade to be regarded as binding, it must be effective, i.e., the
entry of all vessels into the Gaza Strip must be prevented de facto.”! Israel
satisfied these conditions. Once a blockade is established, it is likely to
have a humanitarian impact on the civilian population in the blockaded
area. The blockading party must therefore consider the humanitarian
impact that the blockade will have on the civilian population of the
territory.

The duty to consider the humanitarian impact of a naval blockade
is stated in articles 102-104 of the San Remo Manual. Pursuant to these
articles, the imposition of a naval blockade is prohibited if its sole purpose

209 See Insani Yardim Vakfi, The Foundation for Human Righis and Freedoms and
Humanitarian Relief (THH), Pnfestine Our Route Humanitarian Aid Our load, Fiotilla
Campaign Surmmary Report 20 [hereinafter THH Flotilla Campaign Summary], available at wu.
ihh.org.triinsani-yardim-filosu-ozef-raporu/en/. See also Protocol "Freedom Flotilia Coalition
Meeting” (May 16, 2010), found on the computer of a journalist who parbicipated in the
flotilla on board the Mawvi Marmara. The intention to breach the blockade was dispatched
by the flotilla participants over the radio when the [DE Navy’s forces halted the ships at
the start of the enforcement operation. See also ICC report (Jan. 19, 2010), supra note 83, at
5; 1ICC report (Jan. 31, 2010), Id., at 1; [HCC report (Mar. 7, 2010), ki, at 3; and appendix 39
to "Defense Minister’s Memorandum - Appendices” (A Collecton added to the Defense
Minister's Memorandum, Aug. 30, 2010), marked by the Commission as exhibit 54
[hereinafter Defense Minister's Memorandum - Appendices].

210 orrENHEIM, SUpra note 85, at 774-775,

211 Heintschel ven Heinegg, EPIL, supra note 91, at para, 33.
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is to starve the civilian population or deprive them of other objects
essential for their survival {article 102(a)) or if the damage to the civilian
population is excessive, or is expected to be excessive, in relation to the
military advantage anticipated from the blockade (article 102(b)}. Article
103 concerns the duty of the blockading party to provide the civilian
population with food and other objects essential for its survival, subject to
certain conditions. Article 104 provides that, subject to certain conditions,
the blockading party should ensure the passage of medical supplies for
the civilian population or for the wounded and sick members of the
enemy forces. In the original language:

‘102, The declaration or establishment of a blockade is prohibited

if:

{a} it has the sole purpose of starving the civilian population or

denying it other objects essential for its survival; or

{(b) the damage to the civilian population is, or may be expected
to be, excessive in relation to the concrete and direct military
advantage anticipated from the blockade.

103. If the civilian population of the blockaded territory is
inadequately provided with food and other objects essential for
its survival, the blockading party must provide for free passage
of such foodstuffs and other essential supplies, subject to:

{a) the right to prescribe the technical arrangements, including
search, under which such passage is permitted; and

(b) the condition that the distribution of such supplies shall

be made under the local supervision of a Protecting Power

or a humanitarian organization which offers guarantees of

impartiality, such as the International Committee of the Red

Cross.

104. Theblockading belligerent shall allow the passage of medical

supplies for the civilian population or for the wounded and

sick members of armed forces, subject to the right to prescribe

technical arrangements, including search, under which such

passage is permitted.’

The analysis shall now turn to the question whether the naval
blockade that Israel imposed on the Gaza Strip had a humanitarian impact
on the civilian population in the Gaza Strip that rendered it contrary to
international law.

62.  One of the difficulties that presented itself before the Commission
was that the witnesses testifying on this matter found it hard to identify
the ‘humanitarian’ impact of the naval blockade on the population of the
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Gaza Strip, as distinct from the impact of Israel’s land crossings policy.
The difficulty created by the attempt to assess the humanitarian impact of
the naval blockade itself arises in part because of the fact that even before
the naval blockade, there was no maritime trade via the coasts of the Gaza
Strip since there was no suitable port, and in part because of the fact that
before Istael imposed the land crossings policy (September 19, 2007), the
international community only made limited attempts to bring goods into
the Gaza Strip by sea. Admittedly, the absence of a commercial port is
not a decisive factor, since it is clear that it is possible to find other ways
of transporting goods arriving by sea, such as by means of unloading
the goods with the help of fishing boats. Moreover, the assumption
that goods cannot be transported into the Gaza Strip in the absence of a
commercial port inherently contradicts the main purpose of the blockade,
i.e., preventing the passage of weapons to the Gaza Strip, since, according
to the same logic; it would not be at all possible to transport weapons to
the Gaza Strip by sea.

Although the transport of goods via the sea appears to be a limited
possibility in the Gaza Strip, in the absence of information and records
in this regard, it is difficult to determine the effect of the naval blockade
alone on the humanitarian situation in the Gaza Strip. It would appear
that the flotilla organizers themselves sought to focus attention on the
‘humanitarian’ impact of the land crossings policy, and not especially on
the issue of the naval blockade.?'? The reason why the issue arose from a
maritime perspective was that the activists on the Flotilla were seeking to
focus attention on the “humanitarian” impact of the land border policy by
loading the vessels with medical and other supplies and seeking to breach
the blockade, instead of using the land route. Access from the sea offered
a unique opportunity to interationalize and publicize the broader Israeli
policy of limiting access to Gaza. Access from the sea offered a unique
opportunity to internationalize and publicize the broader Israeli policy of
limiting access to Gaza. The goal of the Flotilla was obviously not just to
breach the blockade, but also to bring international pressure to bear in a
bid to end the land based restrictions.”

63. As noted above, it should be recalled that the naval blockade was
not imposed in a vacuum. Both the naval blockade and the land crossings
policy were imposed and implemented because of the prolonged

212 Defense Minister's Open Door Testimony, supra note 70, at 23-25.

213 The large number of members of the media on board the Marmara strengthens this
assumplion; it seems that the primary goal was political and concentrated on creating a
media event; See also: Prime Minister's Open Door Testimony, supra note 82, at 8; Military
Advocate-General's testimony, supra note 98, at 65,
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international armed conflict between Israel and the Hamas. As noted,
on the strategic level - even though this may not have been the primary
purpose underlying the imposition of the naval blockade - the naval
blockade is regarded by the Government as a part of Israel’s wider effort
not to give legitimacy to the Hamas’s rule over the Gaza Strip, to isolate
it in the international arena, and to strengthen the Palestinian Authority.**
In this context, the leader of the opposition, Tzipi Livni testified before the
Commission:

‘On a practical level, even if not conceptually, on a practical

level, when problems of this kind arise, I remember those times

that we offered to transport the goods for them by land. And

therefore the story is not whether it is possibie to transport goods

and whether for this purpose we are breaking the blockade,

but a field that is a different field altogether, which is really a

security field, and it is also diplomatic and political and another

framework altogether.’??

The naval blockade is also connected to the land crossings policy on
a tactical level. Because of the considerable difficulty of examining cargo
on the high seas, the land border crossings provide a more controlled
environment for the passage of humanitarian supplies.”®* Nonetheless,
when vessels are directed for military-tactical reasons to Ashdod port,
in practice, the transport of the goods on board is subject to the land
crossings policy. Therefore, degpite the circumstances described above,
it is possible that the enforcement of the naval blockade in addition to
the implementation of the land crossings policy has a humanitarian
impact on the population, at least in principle. In other words, as long
as the land crossings are subject to Israeli control, there is prima facie a
possibility that the opening of an additional route to the Gaza Strip, such
as a maritime route that is not controlled by the State of Israel, will affect
the humanitarian situation in the Gaza Strip.

Thus, in the present case, some of the flotilla vessels carried iron
and cement; materials that have been defined by Israel as materials that
can be used for military purposes because of the extensive use made by
the Hamas of these materials in order to fortify buildings and tunnels

214 Lender of the Oppasition Tzipi Livai's apen door testimony, supra note 177, at 13-15

215 d.,atl8.

216 Already in the Notice to Mariners frop1 2008 (which was issued prior to the establishment
of the blackade), it was specifically mentioned that humanitarian equipment would be
transferred through the land crossings. Likewise, in relation to this flotilla, the Israeli
autharities offered the flotilla participants to change the direction towards the port of
Ashdod and transfer the humanitarian supplies on board to the Gaza Strip through the
land crossings),
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in the Gaza Strip.?” Therefore, the Israeli Government has allowed the
supply of building materials, including cement and iron, through the land
border crossings only for projects approved by Israel and on the condition
that their entry is coordinated in advance with international agencies
operating in the Gaza Strip.>® By contrast, the representatives of human
rights organizations that testified before the Commission emphasized the
need to bring building materials into the Gaza Strip, in order to allow
for housing.and reconstruction in the wake of Operation Cast Lead.?”
According to the flotilla organizers, their decision to try and transport
such materials by sea arose from their view that these materials, which
they claim are required by the civilian population in the Gaza Skrip, will
not be permitted to pass by the land border crossings.”® The approach
of the Israeli Government therefore created, in this sense, a connection
regarding the humanitarian effect on the Gaza Strip between the naval
blockade and the land crossings policy.

64, Before assessing the humanitarian situation in the Gaza Strip, the
analysis will briefly consider a preliminary question: does the fact that
Israel is not in control of the southern border between the Gaza Strip
and Egypt (ie., the Rafah crossing) affect Israel’s responsibility for the
humanitarian situation in the Gaza Strip? The Commission has reached
the conclusion that the answer to this question is no, for two reasons.
First, even if the land crossing into Egypt was open {which was indeed the
case at times), Israel would still be obliged, as the party that imposed the
naval blockade, to examine the humanitarian situation in Gaza. Second,
Egypt did indeed impose restrictions on movement at the Rafah crossing

217 For a list of materiais found on board the fotilla’s ships See: "Civilian Policy regarding
Gaza Strip - Regarding the Claims of Human Rights Organizations” (Oct. 31, 2010), at 27, '
marked by the Commission as exhibit 127 [hereinafter Civilisn Policy Regarding Guzn Strip
- Regnrding the Cinims of Human Rights Organtzations, Dated 31.16.2010]; HICC report (Jun. 14,
2010), supra note 83.

218 Id., at 27-28. For the current list of items which could serve both military purposes and
non-military purposes and whose entrance into the Gaza Strip is not permitted; see: [srael
Ministry of Foreign Cases: Gaza - Lists of Controlled Entry ltem, aunilable at www .mfa.
gov.il/MFA /HumanitarianAid /Palestinians/ Lists_Controlled_Entry_ltems_4-ful-2010,
htm (2010).

219 Fact Sheet: United Nations Humanitarion Country Team Advocacy Event on the Grzn
Strip's  Agricultural  Secter, awvailable ot www.ochaoptorg/documents/gaza .
agricuiture_25_05_2010_fact_sheet_english.pdf (2010) [hereinafter Fact Sheef];

220 United Ngtions: 2010 Consolidated Appeal: Occupied Polestinian Territory, available at
http:/ /ochaonline.un.org/humanitarianappeal / webpage.asp?Page=1823 (2009), at 53
[hereinafter Consolidated Appeni];

United Nations Relief and Works Agency (LINRWA): Emergency Operations in Gaza, Interim
Progress Report January-March 2003, available ot www.unrwa.org/userfiles /20100119593.
pdf (2009}, at 10 fhereinafter Emergency Operations).

IHH Flotilla Campnign Summary, supr note 209, at 10.
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during the relevant time period. Given the legal requirement to consider
the impact of the naval blockade on the humanitarian situation in Gaza,
the analysis will now turn to that issue.

The humanitarian situation in the Gaza Strip

Background

65. The examination of the humanitarian situation in the Gaza
Strip must be carried out in the context of the general framework of
this discussion. As noted above, from the time that Israel took control
over the Gaza Strip until 1981, Israel supplied all the civilian needs of
the Gaza Strip through the military administration. In 1981, the civilian
administration was established, which supplied the needs of the Gaza
Strip until the Gaza-Jericho Agreement was signed in 1994. From this
stage onward until the implementation of the disengagement plan in 2005,
Israel’s role was diminished and mainly included aid, coordination, and
carrying out liaison operations with the Palestinian Authority. In 2005,
when the military administration in the Gaza Strip was cancelled and
the IDF left the territory, the need to continue to coordinate Government
operations regarding the Gaza Strip remained, especially with regard to
the activity of the land crossings between Israel and the Gaza Strip, which
Israel continues to control.

66. The Israeli entity responsible for coordinating with the Gaza Strip
and the West Bank is called the ‘Coordination of Government Activities
in the Territories” (COGAT), which is headed by the Coordinator of
Govemnment Activities in the Territories, an officer with the rank of
Major-General, who is directly subordinate to the Minister of Defense and
at the same time is a member of the General Staff of the IDF. The branch
of COGAT that deals with the Gaza Strip is the District Coordination and
Liaison Office for the Gaza Strip (Gaza Strip DCQO), which is headed by
an officer with the rank of Colonel. The Gaza Strip DCO coordinates the
activity with the Palestinian Authority,and it also ad vises IDF commanders
in the field (headed by the Southern District Commander and the Gaza
Division Commander) with regard to civilian and humanitarian issues in
the Gaza Strip.

According to testimony of the Coordinator of Government Activities
in the Territories, Major-General Eitan Dangot, it appears that COGAT's
mission regarding the Gaza Strip is: (1} ‘leading and implementing the
civilian policy... in the changing reality, in coordination and cooperation

221 Crvilinn Polivy Regarding Gaza Skeip - Part A, supra note 52, at 6-7.
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with the IDF, the security establishment and Government ministries; {2)
formulating and implementing contacts with the Palestinian Authority,
civiian organizations and the international community..."**? The
Coordinator of Government Activities in the Territories also stated that
at the beginning of 2010, COGAT defined two particular goals for the
coming two years: formulating an assessment of the civilian situation
in the Palestinian sphere while identifying and analyzing trends and
processes, and, with regards to the Gaza Strip, of ‘planning and realizing
the humanitarian effort and assistance to the population, while integrating
them into the campaign to weaken Hamas.®

Today, three land crossings between Israel and the Gaza Strip are
active: the Kerem Shalom crossing, which is used, inter alia, as the official
i crossing for fuel into the Gaza Strip; the Erez crossing, which is used
for the movement of people; and the Kamni crossing, which is used for
transporting seeded food and aggregates, and whose operation is assessed
each day according to security considerations.”* All of the crossings are
operated by the Land Crossings Authority at the Ministry of Defense
and in coordination between the Gaza Strip DCO and the Palestinian
Crossings Administration, which is subordinate to the Palestinian Prime
Minister, Salam Fayyad.””

Israel’s border crossings policy September 19, 2007- June 10, 2009

222 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 2-3; the
third designation - to constitute a civilian authority for the Israeli settlement in the West
Bank in the fields of planning and infrastructure - is irrelevant to the Gaza Strip following
the Disengagement.

223 M., at4.

224 Over the years, border crossings Sufa and Nahal Oz also operated between Israel and the
Gaza Strip. The Sufa crossing served as a temporary alternative passage following the
closure of the Karni crossing in 2007 (in lght of the difficult security situation in the area;
the risk of operating the crossing; and the lack of a coordination entity on the Palestinian
side). In August 2008, this crossing was closed and the activity was transferred to the
Kerem Shalom crossing. The Gas terminal at Nahal Oz was targeted in a number of terrorist
attacks, including the killing of two lsraeli civilians who worked at the terminal on Apr. 9,
2008, as well as the firing of rockets and mortar shells and an attempt to dig a tunnel and
plant explosives under the passage; it was therefore decided to shut it down. It should also
be mentioned that the other crossings were also targeted by terrorist attacks, including a
combined artack at Karni crossing on Jan.13, 2005 where an explosive charge detonated at
the crossing and three terrorists burst into the crossing and killed six Israeli civilians. On
Apr. 19,2008, Passover eve, an attack took place on the Kerem Shalom crossing, backed by
mortar shells, an armored vehicle and two cars packed with explosives disguised to look

! like IDF jeeps. In this attack, 13 soldiers were injured and the crossing had to be shut down
for repairs (estimated at ten million sheketis); See Civilian Policy Regarding Goza Strip - Porf
A, supra note 52, at 35-40,

225 J4.
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67. As stated above, in 2007 there was a change in Israel’s policy
towards the Gaza Strip. As a result of the Hamas takeover of the Gaza
Strip, the Ministerial National Security Committee decided to impose
civilian restrictions on the Gaza Strip, including a restriction on the
transfer of goods; a reduction in the supply of fuel and electricity; and a
restriction on the movement of persons in and out of the Gaza Strip, after
a legal examination of the issue and with the intention of preventing a
humanitarian crisis in the Gaza Strip.”® On June 10, 2009, the Ministerial
Committee further decided that the activity of the crossings would be
determined, inter alia, by the basic needs of the Palestinian population,
and control was introduced with regard to the transfer of money to the
Gaza Strip (hereafter, jointly: the land crossings policy). As evidenced
by the testimonies that the Commission heard, the land crossings policy
sought to achieve two goals: a security goal of preventing the entry of
weapons, ammunition and military supplies into the Gaza Strip in order
to reduce the Hamas’ attacks on Israel and its citizens, and a broader
strategic goal of ‘indirect economic warfare,” whose purpose is to restrict
the Hamas’ economic ability as the body in control of the Gaza Strip to
take military action against Israel.* This is not a unique circumstance; as
has been noted historically, ‘the two forms tend [military and economic}
to run into each other.'?®

It should be noted that pursuant to the aforesaid resolutions,
there is no contact between Israel and the Hamas government in the
Gaza Strip, and any communication with the Gaza Strip is carried out
through representatives of the Palestinian Authority (the government
of Salam Fayyad) or through international organizations.” The actual
implementation of the policy is carried out by COGAT.? We shall discuss
the principles that COGAT follows in implementing the policy and its
actual implementation below.

68.  In order to complete the picture it should be noted that the land
crossings policy was altered in June 2010. In the relevant resolution, it
was stated that several steps would be taken without delay, including

226 id., at 10-11; See also Testimony of Government Activity Coordinntor in Hie Territories, supra
note 162, at 37.

227 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 51; on this
matter see also JEREMY MATAM FARRALL, UNITED MATIONS SANCTIONS AND THE RULE
oF Law 107 (2007).

228 See coLamBos, THE INTERNATIONAL LAW OF THE SEA, supri note 94, at 716-717.

229 The Government Activity Coordinator in the Territories has contact with approximately
160 international organizations on matters regarding the Gaza Strip; See Testimony of
Government Activity Coordinntar in the Territories, supra note 162, at 14.

230 Id,ativ
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the publication of a list of items prohibited from entering the Gaza Strip
that would include ‘only weapons, military equipment and problematic
dual-purpose items.” Any item that does not appear on the aforesaid list,
according to the resolution, will be permitted to enter. An additional
change in this policy was made on December 8, 2010, when it was resolved
that, subject to certain restrictions, approval would be given to a gradual
policy for sending goods from the Gaza Strip outside the borders of Israel
and to the West Bank.”! Notwithstanding these recent alterations, below
we shall consider the land crossings policy that was in force in May 2010.

Claims regarding the humanitarian situation in the Gaza Strip

69.  The evidence that the Commission took into consideration when
assessing the impact of the land crossings policy on the civilian population
in the Gaza Strip were the testimony of the Coordinator of Government
Activities in the Territories, the testimonies of human rights organizations,
and reports of human rights and humanitarian organizations that operate
in the Gaza Strip. In this context, it should be noted that assessing the
effectiveness and humanitarian consequences of economic sanctions
can be challenging because of the difficulty in separating the effects of
sanctions from other causes of political and social disruption., While this
does not mean that tracing the influence of sanctions is impossible “it
does suggest the need for humility and caution in drawing conclusions
about sanctions effects.”?? At the same time, great care should be taken
when analyzing the humanitarian situation in territories where the
; humanitarian situation was poor from the oulset because ‘... countries
| already on the verge of humanitarian crisis clearly are more likely to be
pushed over the edge by effectively imposed economic sanctions.”

70.  Itis therefore important to bear in mind the position that prevailed
in the Gaza Strip before this policy was adopted. From a publication of
the World Bank of June 23, 2004, it would appear that the poverty level
in the Gaza Strip has steadily increased. In 1998, the level was 21,6%,

231 See decision no. B/64 of the Ministerial National Security Committee {the Political-
Security Cabinet) of December 8, 2010.
232 DAVIO CORTRIGHT AND GEORGE A. LOPEZ, THE SANCTIONS DECADE: ASSESSING UN

STRATEGIES IN THE 1890 213 (2000).
233 M
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rising to nearly 35% in 2006.% In 2003, the unemployment level was 29%.7*
Sanitary conditions in Gaza were assessed as ‘very poor.’*

71. As for the humanitarian situation prevailing in the Gaza Strip
since the establishment of the land crossings policy in September 2007,
the evidence brought before the Commission and additional material
examined by the Commission of its own initiative seemed at times to
present two very different perceptions of reality. Human rights and
humanitarian organizations presented (before the Commission and in
other forums) a position that there is a real humanitarian crisis in the
Gaza 5trip.* By contrast, Israeli government officials were unanimously
clear in their assessment that there was no “humanitarian crisis” in
Gaza.® Prima facie, it is difficult to reconcile the view of the humanitarian
situation presented by human rights organizations with that of the Israeli
government. However, the Committee will provide a brief overview of
some of the main areas that require further examination - which appears
to be food, health care, medical supplies, electricity, fuel, water, sanitation,
and livelihood - in order to clarify and illuminate the two positions.

72,  According to reports of human rights and humanitarian
organizations report that 60.5% of households suffer from ‘food
insecurity.”” Food insecurity is defined as a situation in which ‘people

234 The World Bank: West Bank and Gnazn: Economic Developments und Prospects - March
2008, available af hitp://web.worldbank.org/WBSITE/EXTERNAL/CQOUNTRIES/
MENAEXT/WESTBANKGAZAEXTN/0,,contentMDK 21694302 ~menuPK:294370~page
PK:2865066~piPK:2865079 ~theSitePK:294365,00.html {2008).

235 Id.

236 JCRC: Gaza Closure: Not Ancther Year, aunilable at www.icrcorg/web/eng/siteengl.nsf/
htmlall/ palestine-update-140610 (2010) [hereinafter Gaza Closure].

237 Consolidated Appesl, supra note 213, at 9 {(which relates to the situation in Gaza as a crisis of
"Human Dignity");

UNRWA: Emergency Appeal 2010, 9, quailable at www.reliefweb.int/rw /RWFiles2010.
ns/ FilesByRWDocUnid Filename/ V VOS-7ZUU59-full_report.pdf/$File/ full_report.pdf
{2010}, 6 [hereinafter Protracted Socioecoromic Crisis];

United Nations, Office for the Coordination of Humanitarian Cases (OCHA}): Occuipied
Palestinian Territory, The Humanitarian Monitor, available at www.ochaopt.org /documents/
ocha_opt_the_humanitarian_monitor_2010_06_21_english.pdf (2010) [hereinafter Serious
Crisis of Human Dignity];

See also Gaza Closnre, supra note 236, and Fret Sheet, siipra note 219,

238 Prime Minister's Open Door Testimony, supra note 82, at 8 Military Advocate-General's
testimony, supra note Y8, at 57; Open Door Testimony of Governittent Activity Coordinator in
the Territories, supra note 162, at 60; Defense Minister's Open Door Testimony, stipra note 70,
at 24; Lender of the Opposition Tzipf Livki’s open door testimony, supra note 177, at 31.

239 See Consolidated Appeal, suprn note 219, at 2, 23.

The matter may actually reflect a certain improvement as compared to previous years,
with the report showing that 75% of Gaza’s population suffered from food insecurity
following Israel’s attack as part of Operation "Cast Lead”, however; it skill presents a high
level of food insecurity. See OCHA: Locked In: The Humanitarian Impact of Twe Yeors of
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lack sustainable physical or economic access to adequate safe, nutritious
and socially acceptable food fo maintain a healthy and productive life.”*
This situation is described as a result of ‘food price inflation, poverty,
livelihoods’ deterioration and erosion of coping mechanisms, leading
to increased difficulties of households to afford sufficient quantities of
quality food."!

These organizations also claim that the health care system in the
Gaza Strip is deteriorating. Stocks of essential medical supplies have
reached an all-time Jow.%? The restrictions imposed on persons passing
through the land border crossings affects patients that require medical
treatment outside the Gaza Strip, the major impediment being lack of
response by Israeli authorities to applications for permit by the time of
the scheduled appointment?® According to the testimony of Physicians
for Human Rights (a non-governmental organization, which advocates
for human rights in general and for the right to health in particular, in
Israel and in the territories), approximately 30 per cent of applications for
permits are rejected or delayed.”* With regard to the supply of electricity
to the Gaza Strip, these organizations said that the demand at 240-280
Megawatts, is not being met. As a result, the population in the Gaza Strip
experiences prolonged electricity outages of an average of seven hours a
day. These outages have devastating effects on the health system, which
now relies on generators for which fuel reserves are not easily accessible,”

As stated by various organizations, during the Operation Cast Lead,
approximately 3,500 houses in the Gaza Strip were completely destroyed,
and approximately 2,800 houses were significantly damaged.® The
prohibition imposed by Israel on the ertry of building materials prevents
the building and reconstruction of residential houses, schools, medical
facilities and public infrastructures. Moreover, only approximately 60% of

Bieckade on the Gaza Strip, evailable af www.ochaopt.org/documents/Ocha_opt_Gaza_
impact_of_twa_years_of_blockade_August_2009_english.pdf {2009} [hereinafter Specini
Focus].

240 Special Focus, supra note 239, at 9.

241 See Conselidated Appeal, supra note 219, at 23.

242 See Gazn Closure, supra note 236.

243 LINRWA: Updated Quick Response Plnn for Gaza: An Assessment of Needs Six Months after the
War, qvailable ai www.urnewa.org /userfiles /20100119144213. pdf {2010), at 26 [hereinafter
Quick Response Plan for Gaza).

244 Transcript of session no, 4 "Testimony of Physicians for Human Rights Representatives”
(Professor Tzvi Bentowitz, Ran Yeron & Dr. Moustafa Yasin) (Oct. 13, 2010), at B
[hereinafter Testimony of Physicians for Human Rights).

245 Special Focus, supra note 239, at 3.

246 See Consolidated Appeal, suprn note 219, at 15; Specinl Focus, stpra note 239, at 3.
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the population of the Gaza Strip is connected to the sewage system,?” and
90% of the water supplied to the inhabitants of the Gaza Strip is unsafe for
drinking according to the standards of the World Health Organization.”®

According to various reports, more than a million people live on
humanitarian aid provided by various humanitarian organizations in
the Gaza Strip*® Various human rights and humanitarian organizations
estimate that the prohibition on exports imposed by lsrael, in addition to
the severe restrictions onimports, hasde facto paralyzed the private sector.
These organizations therefore conclude that the collapse of the economy
of the Gaza Strip derives from the naval blockade imposed by Israel
and its land crossings policy.” However, it should be noted that even
though the various humanitarian organizations criticize the imposition
of the naval blockade in January 2009, in reality, the imposition and the
enforcement of the blockade drew only little attention prior to the event
of May 31, 2010.

73. By contrast, the Coordinator of Government Activities in the
Territories, in a testimony that was supported by a significant number of
documents, explained how Israel de facto implements its land crossings
policy in the four areas identified in the Government resolution: entry and
exit of goods from the Gaza Strip, movement of persons, electricity and
fuel, and monetary activity. The Coordinator of Government Activities in
the Territories also addressed specific claims that were raised before the
Commiission by the testifying human rights organizations.

The entry and exit of goods from the Gaza Strip. The Coordinator of
Government Activities in the Territories testified before the Commission
that the implementation of the Government’s policy in this field is guided
by dual considerations: to implement the restrictions determined in the
Govermnment’s resolutions and to transfer the goods necessary to meet
the needs of the civilian population.?? The Coordinator of Government
Activities in the Territories clarified that all the goods entering the
Gaza Strip are financed by the Palestinian Authority, merchants on
market terms, or by international organizations; not by Israel.” Israel

247 See Gaza Closure, supra nate 236.

248 Gisha: Red Lines Crossed: Destruction of Gazn's Infrastructure, available at www gisha.org/
UserFiles/File/publications_/ [nfrastructure_Report_Aug03_Eng pdf (2009} [hereinafter
Red Lines Crossed).

249  Special Focus, supra note 239, at 10.

250 Quick Response Pinn for Gaza, supra note 243, at 7.

251 4, at22

252 Testimony of Government Activity Coordinator in the Territories, suprn note 162, at 77.

253 M., at10-11,
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is merely the party that coordinates and oversees the passage of goods
in and out of the Gaza Strip. The Coordinator of Government Activities
in the Territories went on to describe in detail the mechanism whereby
this process operates as follows: the requests to bring goods into the
Gaza Strip are received by the DCO from four parties. The Gaza Strip
Economic Committee (a representation of the Palestinian Authority) is
the main Palestinian party from which requests are received for entry
of goods. This committee receives requests from private market forces
and importers in the Gaza Strip. The requests need to include all of the
relevant details, including the parties supplying the foods and details of
the carriers. Ordering the goods and determining priorities between the
various parties requesting the entry of goods is done by representatives
of the Palestinian Authority in the Gaza Strip. This list is delivered each
day from the Gaza Strip DCO to the head of the Economy Division (an
officer with the rank of Lieutenant-Colonel), which examines the requests
in accordance with the civilian policy as stated above. Persons in the
Gaza Strip DCO only intervene in this internal order of priorities when
according to their judgment there is a shortage of certain products in the
Gaza Strip. In addition, the DCO receives requests from official bodies
in the Gaza Strip, including the Palestinian Ministry of Agriculture
in the Gaza Strip and the Palestinian Authority’s water and electricity
authorities. Other entities that submit requests to the DCO to bring goods
into the Gaza Strip are international organizations.

The entry of goods is subject to the crossings’ capacity. Between
the various requests, the order of priorities for the entry of goods is
determined as follows: (1) medical supplies and medicine; {2) requests by
international organizations - humanitarian aid and supplies for approved
projects; (3) agricultural materials; (4) the balance of supply capacity for
the private market, according to the order of priorities determined by the
Palestinians. After agreeing upon the list, the parties in the Gaza Strip
DCO coordinate the actual entry of the goods with international bodies,
the Palestinians, and the Land Crossings Authority of the Ministry of
Defense. Implementation reports are distributed with a summary for
each day, week, and month to all of the security authorities and the
international community.?*

254 Civilinn Policy Regarding Gaza Strip - Part A, supra note 52, at 17-18. Examnples of said reports
were transferred to the Commission, marked as exhibit 111-112 of the Commission’s
exhibits, As a rule, the daily reports include reference to the transfer of goods and fuel to
the Gaza Strip; the crossings through which these goods passed; and the type of goods
and fuel brought into the Gaza Strip according to the number of trucks (or tankers, as the
case may be) and in metric tons.
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In practice, there is a restriction on the variety of products that can
be brought into the Gaza Strip, in the form of the ‘list of humanitarian
products approved for entry into the Gaza Strip.”#® With regard to the
restriction on the guantity of goods entering the Gaza Strip via the land
crossings, the material submitted by COGAT states that apart from a
restriction deriving from the capacity of the crossings and a quota for
the entry of fuel (which was approved by the Supreme Court)® and
a quota for the entry of agricultural products¥ there is no quota
limiting the amounts of foods that are allowed to enter the Gaza Strip.
Notwithstanding, it should be stated that from the material submitted
to the Commission by COGAT, it is evident that at least during certain
periods there was a restriction on the number of trucks permitted to enter
at the crossings each day / week for products that do not fall within the
scope of agricultural products or fuel.™ In addition, the Coordinator of
Government Activities in the Territories added that, in general, the flow
of goods at the land crossings is stable and permanent, but sometimes
Israel is compelled to close the land crossings because of direct shooting
attacks of rockets that are fired at them by Hamas. In such situations, the
activity at the crossings usually decreases for several days, but usually
returns thereafter to its previous level.

255 See Civilinn Policy Regarding Gaza Strip - Regarding the Claims of Human Rights Organizations,
Dnted 31.10.2010, supra note 217, at appendix A (marked as a draft but according to
his statement served as an obligating order); from the document it is evident that the
guidelines for the inclusion of a specific product in the list of products authorized to enter
the Gaza Strip are: necessity of the product for meeting humanitarian needs, including
implications on public health (in the Gaza Strip and in Israet); “the imagistic perception
[thus in original] of the product” {that is, whether the product is considered to be a luxury
item); legal /judicial obligation to permit the entrance of the product; “implications of
the product’s uses {will it be used for conservation, rebuilding, or development) while
stressing the influence of its entrance on the status of the Hamas regime”; security
implications {can the product be used for military purposes); sensitivity to the needs of
the international cornmunity; the existence of alternatives.

256 Al-Bassiouni case, supra note 140, at paras. 17-21.

257 Civilinn Policy Regarding Gaza Strip - Part A, supra note 52, at 14; 22 trucks a day which
was expanded to 26 trucks a day, though it was mentioned that this is not a strict Himit.
Likewise it was mertoned that this cap does not apply to agricultural produce transferred
from the West Bank to the Gaza Sirip in coordination with the Economic committee in
the strip. From the material submitted by the Government Activity Coordinator in the
Territories, itcan be seen that following the government's decision 0f 18.3,2009 the average
daily number of trucks entering the strip rose to 71 double food trucks, as compared to 67
trucks (not ait of them double} previously; at the same time it should be stressed that this
data refers to the total food and agricultural products entering the Gaza Strip and not jusy
the agricultural produce and inpul.

2538 Civilinn Policy Regavding Gnza Strip - Regarding the Claims of Human Rights Organizntions,
Dated 31.10.2010, supra note 217, at Appendix A. thus for exainple it arises from the
malerial that on 30.5.2010 there was a guantitative cap on the number of trucks carrying
clothing and shoes allowed to pass through the land crossings.
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The Coordinator of Government Activities in the Territories made
clear in his testimony that after the disengagement, the State of lsrael is
unable to monitor the destinations of the goods inside the Gaza Strip,
since Israel has no physical presence in the territory itself.*” However,
he explained that COGAT monitors the situation with all of the means
at its disposal in order to ensure that the policy does not lead to a
humanitarian crisis in the Gaza Strip. For instance, COGAT makes use
of situation assessments and periodic forums with Palestinian Authority
authorities in the Gaza Strip, with Israeli Government ministries and the
international community (such as UN agencies, the Secretary-General’s
Special Coordinator for the Middle East Peace Process, diplomatic
representations, representatives of the Quartet, representatives of the
European Union, the Red Cross, non-governmental organizations and
human rights organizations), information that is received from the
Palestinian media, etc. During the second half of 2008, COGAT formulated
a support model for building up a situation picture, which is known as
a ‘Supply Assessment;” an economic model expressed in a formula that
is supposed to help calculate the ‘supply level” of various products (i.e.,
for how many days the amount of supplies currently present in the Gaza
Strip will last). The premise is that at any given moment there should be
a certain ‘supply level for each of the products whose entry is permitted.
When the supply level for a certain product falls below a set minirmum,
procedures are put into operation in order to verify the figures; produce
a daily supply assessment report until the supply is stabilized; and a plan “
is developed for ‘increasing the entry of the relevant product, unless there
is a deliberate restriction policy.” It was determined that in such a case, the
implications of the shortage of the relevant product should be presented
to the decision-makers.”® The model itself is based on figures of the goods
transported via the land crossings and information about local crops, and
it is calculated each week for food products, animal feeds, and fuel. The
economic model is as follows:

¢ Daily consumption for the product per capita x size of the
population = estimated daily consumption for the Gaza Strip

» Estimated supply in the Gaza Sirip on day X + amount that entered
via crossings + [additional figures] - estimated daily consumption
= supply assessment

e Supply / estimated daily consumption = supply level

259 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 31,
260 Civilian Policy Regarding Gaza Strip - Regarding the Claims of Human Rights Organizations,
Dated 31.10.2018, supra note 217. .,
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The Coordinator of Govemment Activities in the Territories
emphasized that this is merely a support model for carrying out the
monitoring process, and not a model for determining what enters the
Gaza Strip on a day to day basis.*!

Regarding the aforementioned claims of food insecurity in the Gaza
Strip, the Coordinator of Government Activities in the Territories said that
in most cases the requests sent by the Palestinian Authority correspond
with COGAT’s assessments regarding the population’s needs.? Despite
this, there is a large disparity between the information provided by the
humanitarian organizations at work meetings regarding the coordination
of aid to the Gaza Strip and their subsequent declarations to the media.**
The Coordinator of Government Activities in the Territories particularly
pointed out that a significant amount of consumption in the Gaza Strip is
based on the supply of crops grown in the Gaza Strip itself, and Israel’s
land crossings policy has no effect on the consumption of these crops.**
The Coordinator of Government Activities in the Territories repeatedly
and clearly stated that there is no starvation in the Gaza Strip. With
regard to medicine and medical supplies, he reemphasized that there is
no disparity between the requests received from the Palestinian Authority
and the products approved forentry into the Gaza Strip, except for medical
supplies that also have military uses (such as radiation devices). The entry
of these supplies is subject to a special system of approval before they are
brought into the Gaza Strip.®

Movement of persons. The established principles permit movement
between Israel and the Gaza Strip only in exceptional humanitarian cases,
with an emphasis on urgent medical cases. Each request in this regard is
examined on its merits.*® According to the Coordinator of Government
Activities in the Territories, four out of every five requests to receive
permits for medical treatment outside the Gaza Strip are granted.”” When
such an application is refused, the reason is usually that the applicant has
a security background that does not allow them to enter Israel or that the
Palestinian Authority, for its own reasons, prefers that person to receive
treatment in Gaza or Egypt.*

261 Testimony of Government Activify Coordinator in the Territories, supra note 162, at 30.
262 Id., at 42-43.

263 Id., at23.

264 Id., at 103,

265 1d., at 105-106.

266 Civilian Policy Regnrding Goza Strip - Part A, supra note 52, at 20.

267 Testimony of Government Actinity Coordinator in the Territories, supra note 162, at 83.
268 Id., at 82
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Electricity and fuel. The principles determined for the entry of
fuel and electricity, which were reviewed by the Supreme Court in Al-
Bassiouni v. Prime Minister,”® include the imposition of restrictions on
the supply of fuel and electricity, without harming the humanitarian
needs of the population. The Coordinator of Government Activities in
the Territories explained that the supply of electricity in the Gaza Strip
comes from three sources: Israel, Egypt and the power station in Gaza. In
the context of implementing the land crossings policy, it was resolved to
maintain the electricity supply capacity to the Gaza Strip as it was prior
to the resolution of the Ministerial Security Committee of September 19,
2007,%° and not to reskrict the actual supply of electricity via the power
lines. Likewise, it was decided to maintain the supply capacity of the
power station in the Gaza Strip by allowing in a sufficient quantity of
fuel to exhaust the station’s full capacity of electricity production and
to determine quotas of fuel that would meet the humanitarian needs of °
the population (as stated in Al-Bassiouni v. Prime Minister).” Moreover,
as the Coordinator of Government Activities in the Territories said, in
practice, Israeli authorities are not involved at all in fuel orders since
these are made directly between the Palestinian Authority and the Israeli
fuel companies. The restrictions on bringing fuel into the Gaza Strip that
were mentioned in the testimonies of the human rights organizations
were restrictions imposed by the Palestiniant Authority in order to receive
reimbursement from the Hamas.”* Thus, for example, COGAT noticed
at the end of 2009 that the supply of diesel to the power station ir the
Gaza Strip had decreased to an extent that could cause a reduction in
the supply of electricity to the Gaza Strip. When COGAT contacted the
Palestinian Authority in this regard, it was told that Hamas had not sent
the tax payments that it collected for the use of electricity and, therefore,
the Palestinian Authority decided to reduce the electricity supply.??

Monetary activity. The Coordinator of Government Activities in the
Territories testified that because of the concern that considerable amounts
of money brought into the Gaza Strip are used for terrorism, the banks in
Israel have suspended their working relationship with the banks in the
Gaza Strip. Therefore, it was resolved that until a suitable alternative that
complies with international standards can be found, the Bank of Israel
will be the party that assists in realizing monetary activity. Israel allows

269 Al-Bassicuni case, supra note 140, at paras. 17-21,

270 Testimony of Government Activity Coordinator in the Territorics, supra note 162, at 112,
271 Civilinn Policy Regarding Gaza Strip - Part A, supra note 52, at 22.

272 Testimony of Goverrment Activity Coordinator in the Territories, stipra note 162, at 113.
273 Id, at55, :
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a fixed amount of money into the Gaza Strip each month to pay salaries
to the employees of the Palestinian Authority; to pay the salaries and
ongoing expenses of international organizations (UNRWA and the Red
Cross™) at their request; and to take money out of the Gaza Strip at the
request of the Palestinian Authority (surplus cash that accumulates in the
bank deposit boxes and /or replacements for womn out bills). In addition,
any other individual request received from the Palestinian Authority is
reviewed by COGAT.*

The Coordinator of Government Activities in the Territories also
addressed additional issues that the crossings policy is claimed to affect.
As he confirmed, the water situation in Gaza has been bad for years, but
according to him, the poor water quality is the result of thousands of
wells that have been illegally drilled.” He emphasized that Israel has
not refused to transfer equipment for projects relating to the maintenance
of the water system. Israel supplies hypochlorite to purify drinking
water and several projects to improve the sewage infrastructure are also
underway.”” Moreover, before Hamas took control of the Gaza Strip,
Israel coordinated with the United Nations and the Palestinian Authority
the advancement of several housing projects in the Gaza Strip, but these
projects were stopped because of the increase in the number of missile
attacks and hostilities.?”® The Coordinator of Government Activities in the
Territories explained that Hamas is the entity that is responsible for the
economic situation in the Gaza Strip, because it chose the path of terrorism
that prevents the development of economic relations, such as those that
Israel has with the Palestinian Authority.*”

74. In sum, the main disagreement between Israel and the human
rights and humanitarian organizations is not whether the land crossings
policy (and, as explained above, indirectly the naval blockade) impacts
on the population of the Gaza Strip since Israel recognizes the fact that its
policy has an effect on the civilian population in Gaza. The disagreement
concerns the question whether the rules of international humanitarian law
havebeen violated. Various human rights and humanitarian organizations
argue that Israel has violated the rules of intermationa! humanitarian law,

274 1t should be mentioned that according to the material submitted by the Government
Activity Coordinator in the Territories since May 2009 the Red Cross did not request the
entrance of funds into the Gaza Strip for its activity. See Civilinn Policy Regarding Gaza Strip
- Part A, supr note 52, at 25.

275 14, at23-25.

276 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 108.

277 1d.,at104,

278 l4.

279 Id.,at59, 71
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whereas Israel holds the position that it is acting in accordance with the
rules of international law and that it, in fact, has taken exceptional steps in
order to comply with these obligations. Therefore, the analysis will now
turn to consider the question whether international humanitarian law has
been violated.

The prohibition of starviug the civilian population

75. As stated above, article 102{a) of the San Remo Manual prohibits
the imposition of a naval blockade if its sole purpose is to starve the
civilian population or prevent the supply of other objects essential for
its survival. This rule of customary international law is also reflected
in the military manuals of several countries,” and in legal® and
academic® literature. Another customary rule that imposes a prohibition
on starvation is found in article 54(1} of the First Additional Protocol to
the Geneva Convention, which provides that ‘Starvation of civilians as a
method of warfare is prohibited.” This rule applies to operations on land
as well as those at sea. However, in respect of starvation, the wording in
Rule 102(a) is more limited in scope than the general prohibition reflected
in article 54(1). Prima facie, one might conclude that as long as starvation
is the consequence of a naval blockade but not its sole purpose, then it
is not prohibited pursuant to international humanitarian law. However,
insofar as a civilian population is actnally starved as a result of a naval
blockade, the party imposing the blockade is required to consider this
result in the proportionality analysis required by article 102(b) of the San
Remo Manual.?® It should also be noted that the Harvard Air and Missile
Warfare Manual recently proposed slightly amending the wording of
article 102(a), so that the imposition of a naval blockade will be prohibited
if the starvation of the civilian population is its sole or ‘main’ purpose.?

76. There is no formal definition of the concept of ‘starvation’ in
international humanitarian law. However, the term ‘causing starvation’
should not be understood to simply cause hunger. The Commentary on
article 54(1) of the First Additional Protocol states that the use of starvation
as a means of warfare implies "... to provoke it deliberately, causing the

280 See LL5. Nauvy, The Commander's Handbook, supra note 92, at paras. 7.7.2.5; The UK Manual,
supra note 113, at 64, para. 13.74; The Canadian Manual, supra note 113, at 8-12, para. (a)
(1)830; The German Manual, supra note 113, at 470, para. 105].

281 Heintschel von Heinegg, INT'L L. STUD, stipra note 85, at 217,

282 DINSTEIN, THE CONBUCT OF HOSTILITIES, supra note 86, at 137-138, International
Humanitarian Law Handboak, supra note 113, at 470-471 and GRezN, THE CONTEMPORARY
LAW OF ARMED CONFLICT, Supra note 114.

283 See paras. 87-97 below.

284 The Air and Missile Warfare Manual, supra note 115, at 296, art. 157{a).
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population to suffer hunger, particularly by depriving it of its sources of
food or of supplies’ and that ... starvation is referred to here as a method
of warfare, i.e., as a weapon to annihilate or weaken the population.’
The Commission found no evidence in the considerable amount of
material that was submiited to it, including the material submitted by
human rights organizations, to the effect that Israel is trying to deprive
the population of the Gaza Sirip of food or to annijhilate or weaken the
population by means of starvation.

It is important to emphasize that humanitarian and human rights
organizations themselves describe the situation in the Gaza Strip as a
situation of ‘food insecurity’ (i.., the lack of physical and economicaccess to
sustainable food sources), and not as ‘starvation’ (a deliberate deprivation
of food, which is intended to weaken or annihilate the population). Thus,
the Coordinator of Government Activities in the Territories - the most
senior official Israeli authority responsible for Israel’s compliance with
its humanitarian obligations vis-a-vis the Gaza 5Strip, who is in constant
contact with the Palestinian Authority and the local and international
humanitarian and human rights organizations operating in the Gaza
Strip - also testified unequivocally before the Commission that no one has
ever stated to him that the population of the Gaza Strip is ‘starving.”* In a
letter sent to the Commission on August 26, 2010, the organization Gisha
stated that ‘[ilndeed, it does appear that even during the flotilla events
there was enough food in the Gaza Strip, but the continuing closure
seriously impaired the economic ability of many people to purchase food
products.”® The representatives of Gisha and Physicians for Human
Rights confirmed in their testimonies before the Commission that during
the relevant period, there was a sufficient quanlity of food in the Gaza
Strip, and that the problem was mainly economic, i.e., an inability of the
population to purchase this food.”®

77. There is no doubt that, economic warfare impacts on a blockaded
population, and at least in theory has the potential to cause starvation.
As article 103 of the San Remo Manual states, when the population
does not receive an adequate supply of food and other objects essential

285 See ICRC Commentary on Protocols Additional to the Geneva Conventions of Aug. 12,
1949, and Relating to the Protection of Victims in Armed Conflicts (Protocol D), Jun. 8, 1977
thereinafter ICRC Commeritary on Protocol ! of the Genevu Conventions), at paras. 2089, 2090.

286 Testimony of Government Activity Coordinator in the Territories, supri note 162, at 59,

287 See letter from Gisha - Legal Center for Freedom of Movement to The Public Cormumission
to Examine the Maritime Incident of May 31, 2010 (Aug. 26, 2010}.

288 Transcript of session no. 12 "Testimony of Gisha Representatives" {Tamar Feldman & Sari
Beshi} (Oct. 13, 2010), at 32 [hereinafter Testimony of Gisha Representatives); Testimony of
Physicians for Human Rights, supra note 244, at 3.
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for its survival, a duty arises to provide the civilian population with
aid consignments?® (with regard to an occupied territory, an identical
obligation is found in article 59 of the Fourth Geneva Convention).”™ As
noted, Israel’s position is that there is no intention to cause ‘starvation’
of the population of the Gaza Strip and it is making significant efforts
in order to prevent it. The material before the Comumission shows that
the IDF is working in close collaboration with the Palestinian Authority,
human rights organizations, and the international community in order to
prevent this outcome.”' The restrictions imposed by Israel considered this
humanitarian obligation and were planned precisely in order to prevent a
situation of ‘starvation.” ‘Food insecurity’ does not equate to ‘starvation.’

In sum, the steps taken in this regard by Israel are consistent with
customary international law as provided in articles 102(a) and 103 of the
San Remo Manual. :

The provision of objects essential for the survival of the civilian
population

78.  The second obligation expressed in article 102 of the San Remo
Manual is not to deprive the civilian population of ‘objects essential -
for its survival’ Indeed, there is no exhaustive list of what constitutes
objects essential for the population’s survival, but various conventions
state that this expression may include ‘foodstuffs, agricultural areas for
the production of foodstuffs, crops, livestock, drinking water installations
and supplies and irrigation works,”®* and ‘clothing, bedding, means of

289 ICRC Comunentary on Protocol | of the Geneva Conventions, supra note 285, at para. 2095:
"It should be emphasized that the object of a blockade is to deprive the adversary of
supplies needed to conduet hostilities, and not to starve civilians. Unfortunately it is a
wetl-known fact that all too often civilians, and above all children, suffer most as a result.
If the effects of the blockade lead to such results, reference should be made to Article 70
of the Protocol ' {Relief actions), * which provides that relief actions should be undertaken
when the civilian population is not adequately provided with food and medical supplies,
clothing, bedding, means of shelter and other supplies essential to its survival. Such
achons may be very extensive.”

290 See art. 59 of the Fourth Geneva Convention which provides that:
"If the whole or part of the population of an occupied territory is inadequately supplied, the
Occupying Power shall agree Lo relief schemes on behalf of the said population, and shall
facilitate them by all the means at its disposal. Such schemes, which may be undertaken
either by States or by impartial humanitarian organizations such as the Internationat
Committee of the Red Cross, shall consist, in particular, of the provision of consignments
of foodstuffs, medical supplies and clolhing. All Contracting Parties shall permit the free
passage of these consignments and shall guarantee their protection,”

291 Testimony of Government Actipity Coordinatar in the Territories, suprn note 162, at 60.

292 Article 54(2), Protocols Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Vicims in Armed Conflicts (Protocol 1), 8 June 1977
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shelter... and objects necessary for religious worship.”” Moreover, in
HCJ 201/09 Physicians for Human Rights v. Prime Minister and in HCJ
248/09 Gisha - Legal Center for Freedom of Movement v. Minister of Defense294
(joined), in which the Supreme Court of Israel considered the humanitarian
obligations of the IDF during Operation Cast Lead, the Court recognized
that international law required the civilian population to receive access to
industrial diesel for operating the local power station in Gaza, as well as
additional humanitarian requirements, such as cooking gas, diesel oil for
transport, water, food and medications.**

79. Humanitarian organizations and human rights organizations
have raised concerns regarding the sufficiency of such essential objects in
the Gaza Strip, including the lack and means of shelter. With regard to the
provision of shelter, Israel has indeed imposed restrictions on the import
of construction materials into the Gaza Strip and it closely supervises the
transfer of these materials. These restrictions are put in place because of
the risk that the identified materials may be used for military purposes,
since the intelligence information indicates that the Hamas uses these
materials extensively in order to fortify buildings and tunnels.” It is clear
that the restrictions were not imposed in order to prevent the use of these
materials by the civilian population of the Gaza Strip. Moreover, Israel
is even working in full cooperation with the international community in
order to allow the passage of building materials for various projects that
are supervised and approved by it, in a manner that is consistent with its
duty to supply aid to the civilian population.?”

Indeed, as described above, Israel imposes various restrictions
on the supply of diesel and fuel but according to the testimony of the
Coordinator of Government Activities in the Territories, not on the supply
of electricity. However, diesel oil is needed in order to operate the power
plantinGaza for the supply of electricity. However, the Supreme Court has
determined, according to the evidence brought before it in Al-Bassiouni v.
Prime Minister, that despite these restrictions, and even if the restrictions
were imposed on the supply of electricity, Israel is in compliance with
its humanitarian obligations. In Al-Bassiouni v. Prime Minister the Court
said that the relevant Palestinian authorities have made clear ‘they have
the capability to carry out load reductions if limits are placed on the

[hereinafter Additional Protocol I).
293 Id, atart. 69.
294 Testimony of Physicians for Human Rights, supra note 244, at 22, para. 27,
295 id, atpara. 26.
296 ICC report (Jun. 14, 2010), supra note 83.
297 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 104.
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power lines, and they have made actual use of this capability in the past.”?®
Moreover, like many issues that arise with regard to the humanitarian
situation in the Gaza Strip, it should be remembered that the scope of the
electricity supply is also affected by the relations between the Palestinian
Authority and the Hamas, since a significant part of the Gaza Strip’s
electricity needs is not supplied by Israel.

80. There is therefore no evidence before the Commission that Israel
is denying objects essential for the survival of the civilian population,
and, therefore, there is no basis for the conclusion that Israel is in violation
of international humanitarian law in this regard. On the contrary,
considerable evidence was presented to the Commission to show that
Israel allows the passage of objects essential for the survival of the civilian
population and that it provides humanitarian aid as required by the
rules of international humanitarian law in those areas that human rights
organizations identify as a source of concern.

Israel has therefore acted pursuant to the principles of customary
international humanitarian law with regard to the imposition of the
naval blockade, as stated in article 102{a) and article 103 of the San Remo
Manual.

Pgssage of medical supplies

81.  Another well recognized requirement of customary international
humanitarian Jaw is to allow the passage of medical equipment, subject,
however, to the right of the blockading party to prescribe technical
arrangements, including asearch, under which such passageis permitted?”
(it should be noted that on board some of the vessels in the flotilla there
were some medical supplies as evidence of the humanitarian nature of
the flotilla). 3%

B2. Humanitarian and human rights organizations raised a concern
regarding the adequacy of the medical supplies and the medical services in
the Gaza Strip. However, in the complex situation that prevails in the Gaza
Strip, it is not necessarily Israel that is responsible for any shortages. In this
context, it should be noted that according to the report of the International
Committee of the Red Cross: ‘Stocks of essential medical supplies have
reached an all-time low because of a standstill in cooperation between
Palestinian authorities in Ramallah and Gaza.”" Moreover, certain types

298 Al-Bnssiotni case, suprn note 140, at para. 18.

299 See San Remo Manual, supra note 110, rule 104,

300 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 47.
301 See Gaza Closure, supr note 236.

86 | Turkel Commission Report

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02747



' UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012

of supplies are legitimately restricted by Israel for security reasons, such
as optical equipment, which, in addition to its ordinary use, can be used
for military purposes.®” No evidence was presented before the committee
to the effect that Israel prevents the passage of medical supplies apart
from those included in the list of materials whose entry into the Gaza
Strip is prohibited for security reasons.™ According to the Coordinator of
Government Achivities in the Territories, sometimes a request to transfer
complex medical equipment requires careful examination, which can
be time-consuming, and of course it is preferable that the length of time
required be as short as possible. However, from the testimony of the
Coordinator of Government Achvities in the Territories, it can also be
seen that when the relevant Israeli authorities are notified of a shortage of
any medical supplies, there is an organized system for replenishing those
supplies.®™

83.  In a press release on June 14, 2010, the International Committee
of the Red Cross indicated how a shortage of certain materials might
result in a deterioration in the maintenance of medical supplies, and
as a result, to requests from many inhabitants of the Gaza Strip to seek
medical treatment in Israel*® Israel has indeed allowed a substantial

302 Testimony of Gevernment Activity Coordinator in the Territories, supra note 162, at 105;
Testimony of Physicians for Human Rights, supra note 244, at 7.

303 Civilinn Policy Regarding Gaza Strip - Regarding the Claims of Human Rights Organizations,
Dated 31.10.2010), supra note 217, Appendix A; More accurately, the restrictions stem from
three sources - the instructions of the Israeli Ministry of Health, the instructions of the
Israeli Ministry of Industry and Commerce, and the supervisory orders on defense export.
In this context see Reference to Clnims Made by Physicians for Human Rights to the Commissicn
to Examine the Maritime Incident (opinion by Government Activity Coordinator in the
Territories, Jan. 6, 2011), marked by the Commission as exhibit 166 [hereinafter Response
by Government Activity Coordinator in the Territories to Claims Made by Physicians for Human
Rights).

304 Telgh'mony of Government Activity Coordinator in the Territories, supra note 162, at 28, It
should be mentioned that the document transferred by the Physicians for Human
Rights Organization to the Commission on Nov. 7, 2010 was appended with a list of
medical equipment whose enlrance was not approved or was delayed {see letter from
the Physicians for Human Rights Crganization kr the Turkel Commission titled Follow
Up Report fo Testimony of Physicians for Humuan Rights to the Turkel Commission (Nov. 7,
2010), found in the folder marked by the Cornmission as exhibit 165. From the reference
submitted by the Government Activity Coordinator to this matter it seems that the
majority of the requests are unknown to the Gaza District Coordination Office. As to the
requests which the District Coordination Office was able to track down it was mentioned
that of the initial request, which included 21 items of complex medical equipment which
required a meticulous examination by the security forces, 18 items were approved and
there was a delay in transferring three items due to a shortage of these items (Response
by Government Activity Coordinater in the Territories to Claims Made by Physicians for Human
Rights).

305 See Gaza Closure, supra note 236.
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number of inhabitants of the Gaza Strip access to the health system in
Israel for various reasons, including the historical connection between
the Gaza Strip and Israel (for years before the land crossings policy and
the naval blockade were introduced, the inhabitants of the Gaza Strip
were permitted to consult experts and receive advanced treatments in
the Israeli health system). The evidence also shows that the number of
persons requesting to leave the Gaza Strip in order to receive medical
treatment has increased during the period since the land border crossings
were introduced. This is apparently the result of Egypt introducing a
restrictive border policy at the Rafah crossing, which traditionally was
also used to exit the Gaza Strip (in this context, it should also be noted that
the COGAT stated that activity at the Rafah crossing was significantly
expanded after Operation 'Cast Lead").* In this regard it should be noted
that even after this crossing was opened on June 1, 2010, the number of
persons requesting treatment in the Israeli health system has remained
high, apparently because many patients prefer it.**

84.  Sorting through the evidence of whether Israel is adequately
meeting its humanitarian law obligations in this area is in many respects
an exercise in trying to sort out statistics. The Israeli authorities presented
detailed statistics regarding the number of inhabitants of the Gaza Strip
that are permitted to exit in order to receive medical treatment. Thus, for
example, according to the material that was presented to the Commission,
in 2009, israel allowed 11,036 patients and their family members to exit the
Gaza Strip to receive medical treatment.® It is important to point out that
86% of the exit applications that were submitted during this period were
approved, whereas of the remaining 14%; about 10% were cancelled by the
Palestinian Authority for its own reasons.*® In their testimony before the
Commission, representatives of Physicians for Human Rights also focused
ondelays in processing applications to receive medical treabment in Israel,
and particularly the suffering caused to those involved. According to
their testimony, approximately 70%-80% of the applications take between
eight weeks to three months to be processed, and in many cases medical
treabment is prevented as a result, even if a permit is approved at the end
of the process.? It should be noted that, obviously, delays in the approval
process that affect the health of the patient should be avoided wherever

306 Testimony of Governmnent Activity Coordingtor in the Territories, supra note 162, at 60-61;
Civilian Policy Regarding Gazn Strip - Regarding the Claims of Human Rights Organizativons,
Dated 31.10.2010, supra note 217, at 20-26,

307 Testimony of Physicians for Humnan Rights, supra noke 244, at 14.

308 Civilian Policy Regarding Gaza Strip - Part A, supra note 52, at 65,

309 M., atll,

310 Testimony of Physiciuns for Human Rights, supra note 244, at 7.
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possible. However, it must also be remembered that most of the reasons
for the delays involve security issues. It should also be understood that
a Palestinian patient seeking to exit for medical treatment undergoes
a complex process before the request reaches the Gaza Strip DCO. In
general, the patient obtains a referral from a Palestinian hospital, which
he submits to the representative of the Palestinian Ministry of Health in
the Gaza Strip, who transfers it to the Ministry of Health in Ramallah
for review. The Palestinian Ministry of Health transfers the referral to
the Palestinian office which coordinates the treatment with a hospital in
Israel or the West Bank. Only at this stage is the request transferred to the
Gaza Strip DCO, who examines the request for security issues. Thus, a
significant part of the process is not conducted by lsrael at all.™' What is
crucial in terms of meeting international humanitarian law obligations in
this regard is that there is a specifically established system put in place by
the Israeli authority that serves to meet humanitarian needs while seeking
to address the security concerns.

85.  An analysis of the state of the health system in the Gaza Strip
shows that a distincton should be made between the existenice of a
health care system and the standard of medical care. Thus, for example, a
report of one of the UN agencies (the UN Officer for the Coordination of
Humanitarian Affairs) stated:
‘The blockade, the internal Palestinian divisions and the “Cast
Lead” offensive have undermined the ability of the health
system in Gaza to function properly. As a result, while most
services are available to the population and there were no outbreaks of
communicable diseases, there has been an overall decline in the quality
of health services provided to the population.’ *? [emphasis added]

86. Indeed, as evident from the testimony of Physicians for Human
Rights, significant challenges face the health system in the Gaza Strip.
However, these challenges are not the sole responsibility of Israel. It should
also be noted that, even in this regard, Israel is acting in cooperation with
the Palestinian Authority and the intemational community in order to
minimize the problems. However, Israel should continue in the future
to examine whether it is possible to improve the current position, so that
the humanitarian needs of the inhabitants of the Gaza Strip will be fully
addressed.

311 Civilian Policy Regarding Gazn Strip - Regarding the Claims of Human Rights Crganizations,
Dated 31.10.2010, supra note 217, at 22.
312 See Consolidated Appeal, supra note 219, at 26
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The Commuission has reached the conclusion that Israel is complying
with its obligations pursuant to international humanitarian law under
article 104 of the San Remo Manual for the passage of medical supplies
during a naval blockade. It should be emphasized that any passage of
medical supplies to the Gaza Strip by sea would be possible by the method
of transporting them via Ashdod port and the land border crossings.

The military advantage of the naval blockade versus harm caused
to the civilian population

87. According to article 102(b) of the San Remo Manual, the damage
caused or expected be caused to the civilian population should be
considered in relation to the direct and concrete military advantage
anticipated from the imposition of a naval blockade.® This principle
is usually called the ‘principle of proportionality.”" In this context,
great care must be taken in its application. The obligakion is not to
cause “excessive” damage in relation to the concrete and direct military
advantage anticipated from the blockade.* In that context the term
“excessive” has been suggested to mean “the disproportion is clearly
discernable” ¢ The fact that considerable damage has been caused does
not necessarily mean that the damage is ‘excessive.” The word ‘excessive’
does not refer to an absolute concept and it is always measured ‘in light of
the military advantage that the attacker anticipates to attain through the
attack.”" A significant military advantage can justify significant damage,
whereas a marginal advantage will not."®

88.  In his testimony before the Comunission, the Military Advocate-
General expressed doubt about the customary status of this rule although
he also indicated that Israel implements it.>”” However, Like many of the

313 Seealso DINSTEIN, THE CONDUCT OF HOSTILITIES, $Upra note 86, at 138, in applying that

test he states:
"in accordance with the general (customary law) principle of proportionality, the expected
injury to civilians in the wake of a blockade must not be excessive in relation to the military
advantage anticipated {and, consequently, that a blockade must not have the starvation of
civilians as its sole purpose”.

314 San Rema Manual, supra note 110, rule 102{(b) and San Remo Expinnation, supra note 110, at
179 paras, 102.34.

315 The Air and Missile Warfare Maniial, supra note 115, at 297,

316 DINSTEIN, THE CONDUCT OF HOSTILITITES, SUpra note 86, at 120,

317 The Alr and Missile Warfare Manual, supra note 115, at 92,

318 .

319 Military Advocate-General's testimony, supra note 98, at 54. In the position paper submitted
by the MAG, it was stated more expressly that the principle of proportionality in the San
Remo Manual is not customary international law but that this rule is an example of the
progressive developments in the San Remo Manual, see MAG position paper, supra note 1.
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provisions of the San Remo Manual, this rule has been adopted in various
military manuals,*® international humanilarian law texts” and other
legal literature.*2 The principle has also been adopted by the Harvard Air
and Missile Warfare Manual of 2009.*® Humanitarian and human rights
organizations have also addressed the effect of the naval blockade on the
ctvilian population of the Gaza Strip in terms of its proportionality.** The
Commission therefore adopts the position that article 102(b) does indeed
reflect an obligation under the rules of customary international law.

89.  As for the military advantage, in his testimony before the
Commission, the Chief of Staff, Lieutenant-General Gabi Ashkenazi, gave
details of the nature of the current threat posed by the Hamas, which the
naval blockade is intended to counter. The Chief of Staff explained that
the Hamas has taken advantage of the relative calm after Operation Cast
Lead in order to expand its military abilities in two main areas: arming
itself with rockets and developing ground-based capabilities.’® The Chief
of Staff went on to explain that in the past, the Hamas only had mortars;
then they bought short-range Qassam missiles; and today, it has longer-
range missiles. The Chief of Staff stated that rockets, anti-tank missiles,
anti-aircraft missiles, night vision equipment and additional military
equipment is smuggled into the Gaza Strip via tunnels, by land, and by
the sea. The main efforts of the Israeli navy currently focus on disrupting
smuggling, especially because of the fact that it is possible to transport
much larger amounts of weapons by sea than via the tunnels.’® The Chief
of Staff's assessment is that Hamas is also trying to improve its abilities
to act in deep water against Israeli navy vessels. Therefore, the Chief of
Staff anticipated that the threat in the territorial waters of the Gaza Strip
derives not only from the possibility that vessels of terrorists laden with
weapons or military supplies will reach the coast of the Gaza Strip but also
from the possibility that ships laden with explosives will leave this area in

320 The Air and Missile Warfare Manual, supra note 115, at 297, At the same time, see L1.5.
Navy, The Commander’s Handbook, supra note 92, at paras. 7.7.2.5-7.7.3 (The US manual is
silent on this issue. making reference to the specific requirement not to starve the civilian
population or deny it objects essential to its survival, as wells as permitting neutral vessels
engaged in transporting relief supplies to pass through the blockade cordon subject to
prescribed technical arrangernent.

321 DiNsTEIN, THE CONDUCT ©F HOSTILITIES, supra note 86, at 137-138; and Humanitarian
Low Handbook (2d ed.), supra note 113, at at 555, 395 [for reference to the San Remg
Manuql, Rule 102(b}].

322 Heintschel von Heinegg, \wwTL L. STup, supra note 85, at 217,

323 The Air and Missile Warfare Manual, supre note 115, at 9194,

324 See Gaza Closure, supra note 236,

325 Chiefof Staff's Open Door Testimony of 11.8.2010, supra note 70, at 8.

326 id. at9-10.
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the direction of the coast of Israel or in the direction of strategic facilities
in the sea*” An additional purpose addressed by the Chief of Staff is to
prevent the unsupervised flow of money to the Gaza Strip, something
that happens from lime to time via the tunnels, but can be done much
more easily by sea, The Chief of Staff stated in his testimony that money is
‘oil upon the wheels of terror” since large amounts of money are required
to finance the smuggling operations.® According fo this testimony and
other evidence, the Commission is persuaded that were it not for the naval
blockade, the Hamas could further increase its rearmament or attack the
State of Israel by sea.

Moreover, as stated, the combined purpose of the naval blockade
and the land crossings policy is to strategically limit the ability of the
Hamas to carry out operations against Israel and its citizens. Animpottant
fact that should be taken into account in this regard is that the number of
missile attacks from the Gaza Strip at Israel that has fallen from a record
of 3,278 in 2008 to 165 in 2010 (as of October 7, 2010).%¥
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327 id.,at8.

328 id.,atil.

329 Israeli Defense Forces: Rocket Attacks towards Israel, available at hitp://idfspokesperson.
com/ facts-figures / rocket-attacks-toward-israel (2010).
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It could be assumed that Operation Cast Lead had a significant
effect on Hamas's ability to attack lsrael, but, as stated above, one of
the purposes of the naval blockade is also to close Hamas’s rearmament
channel. Indeed, it is not always possible to determine the precise effect
of a naval blockade, and it should be remembered that nava}l operations
are often combined with land operations.™ Therefore, in the present case
we should consider the overall combined effect of Operation Cast Lead,
additional targeted operations, the naval blockade and the land crossings
policy, by examining the decrease in the Hamas's ability to attack Israel.

In terms of anticipated military advantage, the Commission’s
opinion is that Israel’s anticipated military gains can be assessed in part
by reference to the fact that the attacks on lsrael and its citizens have
decreased significantly. Admittedly, recently the firing of rockets at
Israel has recommenced. However, it would appear that the combined
measures that were adopted have led to the Hamas being relatively
limited in its abilities and the speed of rearmament is reduced relative
to what it would have been if these steps had not been undertaken. This
‘anticipated military advantage,” which concemns restricting Hamas’s
ability to continue to attack the citizens of Israel, is significant, especially
in view of Israel’s responsibility to protect its citizens against attacks and
security threats, the scope and duration of the attacks in the past, and the
fact that Israel is confronted against an enemy that is committed to Israel’s
destruction,

90. It is obvious that determining the anticipated military advantage
of imposing the naval blockade is only the first stage in weighing its
proportionality, and there remains the question of what criteria should
be used in order to determine whether the damage to the civilian
population in this regard is ‘excessive.” Arlicle 102(b) of the San Remo
Manual recognizes that the civilian population in a territory at war will
suffer to some extent. Indeed, this suffering is a tragic reality of both the
population in Israel and the population of the Gaza Strip. International
humanitarian law therefore adopts a practical approach to the realities of
the conflicts, in that its rules do not necessarily preclude a negative effect
on the population but seek to Limit it.

The question to be resolved, therefore, is what constitutes ‘damage’
within the meaning of article 102(b) of the San Remo Manual. In the
Commentary to the Sam Remo Manual, the concept of ‘damage’ is linked
to starvation.” Article 103 of the Manual further provides that if the

330 Till, Naval Blockade, supra note 107, at 130.
331 San Remo Explanation, supra note 110, at 179, para. 102.4.
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civilian population in the area subject to a naval blockade is inadequately
provided with food and other objects essential for its survival, the
blockading party is obliged to allow free passage of foodstuffs and other
basic objects, subject to the supervision of the blockading party. Further
guidance regarding the proper interpretation may be found in the Harvard
Air and Missile Warfare Manual, in which rule 157(b} replaces the word
‘damage’ with the word ‘suffering.” The commentary on the Harvard Air
and Missile Warfare Manual says that "The main thrust of Rule 157(b) is to
preclude a “hunger blockade” which causes severe suffering of the civilian
population.”** Nonetheless, the Commentary states that ‘suffering’ is not
confined to extreme instances such as a ‘hunger blockade.” Where such
suffering exists, the Commentary provides that the ‘...blockade has to
be lifted, or free passage of foodstuffs and essential supplies is to be
allowed...”®® From these remarks, and from the context of the rule of
proportionality in both the San Remo Manual and the Harvard Air and
Missile Warfare Manual, it clearly follows that the ‘damage’ or ‘suffering’
discussed in international humanitarian law are mainly those that are
identified in the prohibitions of starvation and deprivation of objects
essential for the survival of the civilian population. In this context, we
reiterate our conclusion above that the naval blockade has not caused
starvation in the Gaza Strip, and that Israel has not prevented the passage
of objects essential for the survival of the civilian population or the
passage of medical supplies.

91.  In the course of examining the principle of proportionality, the
overall humanitarian cost of Israel’s economic warfare should also be
considered. The purpose of the economic warfare in the Gaza Strip is to
weaken the economy in order to undermine the Hamas” ability to attack
Israel and its citizens™ The non-security related restrictions on the
passage of goods - such as the restrictions upon certain food products -
are a part of this strategy. The restrictions on items such as food are of
particular concern, interalia, because of the unequivocal prohibition against
starvation, but also because such restrictions can have a significant effect
on the civilian population. Israel’s policy of economic warfare gives rise,
in general, to two significant issues. First, to what extent is it permissible
for the land crossings policy and the naval blockade to restrict the access
to foodstuffs and other basic products that are used solely for civilian
needs when these restrictions do not cause starvation. The second problem

332 The Air and Missile Warfare Manual, supra note 115, at 297, para. 1.

333 Id,at 297, para. 3.

334 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 19; Leader of
the Opposition Tzipi Livai's open door testimony, supra note 177, at 10-11.
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concerns the duration of the land crossings policy and naval blockade,
because there is a real danger that the longer they last, systemic damage
to the economy will result. Therefore, it may be assumed that the ability
of the civilian population to recover from the blockade after it is removed
will be adversely affected the longer it lasts. These two issues should be
taken into account when reviewing the principle of proportionality on an
ongoing basis.

92. When we examine the principle of proportionality, a relevant
comparison is the international responses to the economic sanctions
imposed by the United Nations Security Council pursuant to chapter 7 of
the United Nations Charter (i.e. when it determines that there is a threat
to world peace, a breach of the peace or acts of aggression).”™ Admittedly,
because of the deadlock in the Security Council during the Cold War,
economic sanctions were imposed by the United Nations only twice
during that period.* By contrast, in the decades since the fall of the Iron
Curtain, the Security Council has imposed economic sanctions in more
than a dozen cases.” Pursuant to article 42 of the United Nations Charter,

335 See LLN. Charter, chapter 7, art. 41:

"The Security Council may decide what measures not involving the use of armed force are 10 be
employed to give effect to its decisions, and it may call upon the Members of the United Nations to
apply such measures. These may include complete or partial interruption of economic relations and
of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of
diplomatic relations".

ltshould be mentioned that the establishment of a naval blockade or a land crossing policy
are actually a type of "economic sanctions” or "economic measures” intended to disrupt or
prevent the passage of goods or services to a country or from it. Sanchions such as these
may be jmposed according to a decision by a country or a regional organization (for the
purpese of this report, these sanctions will be referred to as "unilateral") or as binding
United Nation's Security Council [hereinafter The UN Security Coundl] resclution (for
the purpose of this report, these sanctions will be referred to as "multilateral sanctions").
See FARRALL, SANCTIONS, Suprt note 227, at 107.

Using such unilateral sanctions have been common throughout history (see Gary GLyDE
HUFBAUER ET AL., ECONOMIC SANCTIONS RECONSIDERED: SUPPLEMENTAL CASE
HisTories 142-270 (3rd ed., 2007), which presents dozens of case studies of economic
sanchons). Such sanctions were placed, among other cases, within armed conflicts;
as a kactic to weaken opponents; to counter expropriation; and lately, to counter the
proliferation of weapons of mass destruction and to combat international terrorism (id.,
sanctions database on accompanying CD, 14, 65-75). At the same time, the establishment
of a unilateral naval blockade for purposes of economic warfare during an armed conflict
[hereinafter "Economic Warfare”; historically, it was not unusual to call such a blockade a
"commercial blockade"] have been the exception in the post World War 11 period.

336 Prior to 1950, the UN's obligatory sanctions were only placed on South Rhodesia (1966)
and South Africa (1997). See FARRALL, SANcTIONS, supr note 227, at 107; See also
Kimberly Ann Elliot, Trends in Economic Sanctions Policy, in INTERNATIONAL SANCTIONS,
BETWEEN WORDS AND WARS IN THE GLOBAL SysTEwM 3, 10-11 (Peter Wallensteen &
Carina Staibano eds., 2005).

337 For an updated list of sanctions placed by the Security Council see UN Security Council
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if the imposition of econorruc sanctions is ineffective, the Security Council
may also take military action, and inter alin order the imposition of a
naval blockade.* The power of the Security Council to impose economic
sanctions ‘that do not involve the use of military force” and the recognition
of this form of warfare within the scope of the laws of armed conflict
reflect the legality of using economic sanctions and the effectiveness
of exercising economic pressure in order to influence States and other
parties. Here, it should be stated that operations that are carried out with
the approval of the United Nations Security Council are not necessarily
subject to the same rules of international law that are mainly intended
to regulate the conduct of states within the context of an armed conflict.”™®
However, the deliberations that took place with regard to the imposition
of these economic sanctions can help us find a standard for assessing the
way in which they may be used.

Before the analysis, it is important to clarify that when assessing the
use of economic sanchons as a means of economic warfare, care should be
taken not to focus merely on the tactical level of conducting warfare*® in
the sense of ‘seizing ground and weakening or neutralizing the enemy’s
armed forces.™ An armed conflict is ultimately conducted in order to
achieve strategic aims, and not merely tactical goals.

Sanctions Committee: Security Council Resolutions on General Issues Concerning
Sanctions, gueilable at www.un.org/sc/committees /sanc_res.shtml (2006). See also Craig
H. Allen, Limits on the Lise of Force in Maritime Operations in Support of WMD Counter-
Praliferation Initintives, Bl INT'L. STUD. SER. U.S. NavaL WaRr coL. 77,122, fn. 16 (2006).
The term Maritime Interdiction Operations have been used to cover a variety of different
measures; while it was originally contemplated as naval operations Lo enforce UN Security
Counci] Resolutions imposing embargoes the term is now used in a broader sense, inter
alia, to cover naval operations for purposes of peacekeeping or to enforce economic
sanctons.

See also HuFeauER T AL., siipra note 335, at 33.

338 See U.N. Charter, chapter 7, art. 42: )
"Should the Security Council consider that measures provided for in art. 41 would be
inadequate or have proved to be inadequate, it may take such action by air, sea, or land
forces as may be necessary to maintain or restore international peace and security. Such
action may include demonstrations, blockade, and other operations by air, sea, or land
forces of Members of the United Nations”.

33%  Heintschel von Hefnegg, EPIL, supra note 81, para. 55.

340 See the United States Department of Defense {DXOD) Dictionary of Military and Associated
Terms, Joint Publication 1-02 (Jul. 2010), available ai http://www dtic.mii/doctrine/
dod_dictionary/data/t/7465.html {which defines the "tactical level of war” as “The level
of war at which battles and engagements are planned and executed to achieve military
objectives assigned to tactical units or task forces. Activities at this level focus on the
ordered arrangement and maneuver of combat elements in relation to each other and to
the enemy to achieve combat objectives.”).

341 See JCRC Commentary or Protocol | of the Geneva Conventions, supra note 285, at 57, para,
2218; see also letter from Gisha - Legal Center for Freedom of Movement to The Public
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93.  ‘Comprehensive’ sanctions (i.e., sanctions that affect all or almost
all goods, products and economic resources), as opposed to targeted’ or
‘'smart’ sanctions (i.e., sanctions that only affect specific goods or products
or that restrict a specific service of a specific economic instrument) have
been imposed by the United Nations Security Council five times, all of
which, with one exception, at the beginning of the 1990s.*? These measures
gave rise to criticism because of the drastic negative effects that they had
on vulnerable groups in the civilian population, especially on children.3*
The conflict following the Iraqi invasion of Kuwait is an example of
sanctions that led to a wave of critique during the 1990s. In this instance,
the United Nations Security Council also imposed economic sanctions that
are commonly referred to as a ‘naval blockade,” even though no use was
made of this term in the actual resolution that approved them.** Thus, for
example, it is expressly written in resolution 661 of the United Nations
Security Council, which imposed a complete export and import embargo
on Iraq, that only ’... supplies intended strictly for medical purposes, and,
in humanitarian circumstances, foodstuffs..." [emphases added ] would be
allowed into Irag. The significance and effect of the economic sanctions
and the naval blockade imposed on the Iraqi population are widely
documented,®¢ and it is superfluous to discuss them once more here. The
UN sanctioned blockade prompted allegations of breaches of international

Commission to Examine the Maritime Incident of May 31, 2010 (Get. 10, 2010).

342 See SC Res 253 (May 29, 1968} concerning Southern Rhodesta; SC Res 661 {Aug. 6, 1990}
concerning Iraq; 5C Res 757 (May 30, 1992) and 5C Res 820 (Apr. 17, 1993) concerning the
former Yugoslavia; and 5C Res 917 (May 6, 1994) concerning Haiti.

See also FARRALL, SancTIONs, supra note 228, 107-108; as well as Nicco Schrijver, The
Use of Economic Sanctions by the UN: An International Legal Perspective, in INTERNATIONAL
ECONOMIC LAW AND ARMED ConFuLicT 129-130; 132-135 (H.H.G. Post ed., 1994).

343 See for example UNICEE: [rag Walching Brief, avnilable at www.unicef.org/evaldatabase/

files/iraq_2003_watching briefs.pdf (2003) fhereinafter Imq, Watching Briefl. Various
studies concluded that during the period of the Iraq sanctions, infant and child meortality
rates increased significantly: See Chnistopher C. Joyner, United Nations Sanctions after Trag:
Looking Back to See Ahead, 4 €t J. iwTL L. 329, 338-339 (2003).
See also CESCR: Implemenintion of the Internationn! Covenant on Economic, Social and Cultural
Rigtts, Genernl Comment No. 8, E/C.12/1997/8, 9 5, 15, available al www.unhchr.ch/
ths / doc.nsf/0/974080d2db3ec66d802565¢5003b2f5770Opendocument (2007} {hereinafter
CESCR, Comment 8).

344 See YoRAM DINSTEIN, WAR, AGGRESSION AND SELF-DErFence 295 (2005); see also
Heintschel von Heinegg, EPIL, supra note 91, at para. 54 (where he notes technically the
blockade can be discussed in terms of “non-military enforcement” under article 41 of the
Charter),

345 5.C. Res. 661, 13, UN Doc. 5/RES/661 (Aug. 6, 1990).

346 See for example FARRALL, SANCTIONS, Stipra note 227, at 224-227; Irng, Watching Brief, supra
note 343; Joyner, United Nations Sanctions, supra note 343, at 338-339; CESCR, Comment 8,
supra note 343, at para. 2.
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humanitarian law,* although there appears to be no suggestion by the
United Nations or the participating member states that the blockade
was ultimately considered to have been illegal’® Responding to the
critiques, various governments sponsored processes in which methods
to make smart sanctions more effective were examined as alternatives to
comprehensive sanctions.® This trend could also be noted in the United

' Nations General Assembly,*® and the United Nations Security Council
has not been indifferent to this process either; in recent years it has not
imposed comprehensive sanctions and it has also established a working
group whose function is to recommend how to improve the effectiveness
of smart sanctions.** However, the implementation of this new approach
also gives rise to difficulties. [t has been noted that ‘Even though sanctions
of the scope imposed on Iraq may not be employed again, it is likely that
relatively comprehensive sanctions will be used in the future, given that
mere arms embargoes or travel bans will not prove sufficiently coercive
in all situations, ?*

94.  In sum, when evaluating proportionality in this context, the
negative effect on the civilian population inherent in economic sanctions,
whether in or outside an armed conflict, should be taken into account.
While it is not possible to anticipate or identify the effects of such sanctions
with scientific precision, the goal is to limit the suffering of civilian
populations. Israel has indeed done this by setting up the comprehensive

347 See Marc Bossuyt, The Adverse Consequences of Econowmic Sanctions, Working Paper,
Economic and Social Council, E/CN.4/Sub.2/2000/33 para. 71 (2000}, available at www.
globalpolicy.org/compoenent/ content/articte /202 /42501 html;

Denis J. Halliday, The Dendly and Hlegal Consequences of Economic Sanctions on the People of
Irag, 7 THE BrowN J. OF WoRLD AFF. 229 (2000).

348 See for example Halliday, Deadly and IHlegal Consequences, supra note 347, ld.; CorTRIGHT &
LoPEZ, THE SANCTIONS DECADE, Stpre note 232, at 43, 45-48, 57.

349 These processes are: [nterlaken processes (1998-2001); Bonn-Berlin (1999-2001); Stockholm
{2001-2002). See Thomas J. Biersteker et al., Consensus fram the Bottom Up? Assessing the
Influence of the Smactions Reform Processes in INTERNATIONAL SANCTIONS, Supra note 336, at
15-31.

350 2005 World Summit Document (Sep. 2005) A/60.1/L.1 para. 106, available at www,
un.org/summit2005/ documents.html. In the 2005 World Summit Outcome Document,
the issue of sanctions was addressed, as member states pledged to “ensure that sanctions
are implemented in ways that balance effectiveness to achieve the desired results
against the possible adverse consequences, including socio-economic and humanitarian
consequences, for populations and third States.”).

351 Report of the Informal Working Group of the Security Council on General Issues of
Sanctions (Dec. 22, 2006) S/2006/997, available ab: www securitycouncilreport.org/
atf/cf/%7B65BFCF9B-6D27-4 E9C-8CD3-CFOE4FF96FF9%7D f WG%20Sanctions %20
$2006997.pdf

352 Robin Geiss, Humanitarian Safeguards in Economic Sanctions Regimes: A Cell for Antomatic
Suspension Clauses, Periodic Moritoring, and Follow-up Assessments of Long-Term Effects, 18
HARV. HUM. RTs, 1, 167, 198 (2005) [emphasis added].
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mechanism for supervising and monitoring the transfer of humanitarian
supplies to the Gaza Strip via the land border crossings. From the material
that was brought before the Commission, it is clear that Israeli authorities
regularly supervise the land crossings policy and make adjustments to
this policy, in order to provide a response to problems brought to their
attention. The Coordinator of Government Activities in the Territories
meets with members of the Palestinian Authority, human rights groups,
and representatives of the international community on a regular basis.
At the end of 2009, such a meeting led to an increase in the variety of
goods that could be brought into the Gaza Strip in order to reconstruct
and repair residential buildings (such as glass, aluminum, and wood).*
Nonetheless, it seems worthwhile to consider the progress that was made
around the world with regards to targeted or "smart” sanctions. It seems
that the Israeli government’s current policy is more in line with those
recommendations; in other words, there should be continued efforts to
making the sanctions more focused on the Hamas itself.

95.  With regard to the duration of the economic warfare, the
Commission is of the view that there is a danger that comprehensive
restrictions on goods may not be regarded as proportionate indefinitely
As stated in the Harvard Air and Missile Warfare Manual, “The suffering
of the civilian population may not originally be expected to be excessive
in relation to the concrete and direct military advantage anticipated.
However, later on, there may be empirical evidence to the effect that such
excessive suffering is actually taking place.”™ These remarks emphasize
the need to maintain a regime of effective supervision and to carry out
periodic reviews at the highest levels of government with regard to
the restrictions imposed on the civilian population. Nonetheless, the
Commission concludes that with regard to the period that it examined -
from the introduction of the land crossings policy on September 19,
2007, until the incident on May 31, 2010, which is the subject of this
report -the naval blockade and the land crossings policy did not become
disproportionate pursuant to the rules of international law because of
their duration.

96. In reaching its conclusions, the Committee notes that
"proportionality” - a standard that directs decisions within international
humanitarian law - often involves interpretation of difficult decisions
and complex assessments. It has been said that “‘Although tribunals and
other commentators frequently endorse the principle of proportionality,

353 Testimony of Government Activity Coordinator in the Territories, supra note 162, at 120.
354 The Air and Missile Warfare Manual, supra note 115, at art. 157(b), para. 3.
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they have been less fastidious in explaining the exchange rate they have
used to equate disparate integers..."” An assessment of proportionality
requires striking a balance on difficult and delicate questions, colloquially
known as a ‘comparison of apples and oranges,™® which in our case is
between the military advantage anticipated from the imposition of a naval
blockade on the one hand, and humanitarian considerations on the other.>”
The Supreme Court addressed the principle of ‘proportionality’ in Public
Committee Against Torture v. Government within the context of considering
the scope of judicial review, staling: ‘Proportionality is not a precise
criterion. Sometimes there are several ways of satisfying its requirements.
A margin of proportionality is created. The court is the guardian of its
limits.”® In this regard it is important to emphasize two issues:

Within the “zone of proportionality”, there can be disagreement
regarding the impact of a decision and the answers can e politically
and morally controversial. There is no exact formula against which a
determination of excessiveness can be made. As a result, a determination
that an act is "disproportionate” is invariably left to the clearest of
examples.

In addition the monitoring and reviewing of Israeli authorities
concerning the legality of the blockade remain subject to scrutiny by
the Israeli judicial system. Israeli authorities have often be called upon
to defend their position before the Supreme Court of Israel, and in
the framework of the litigation, all parties are given an opportunity to
present their claims.’® As a result of this, Israeli authorities operate with
the knowledge that the policy they introduce and implement has been
examined and will be examined by an independent court in a democratic
state where many human rights organizations are active in bringing these
issues before the court. Indeed, it is regrettable that much of the criticism
leveled at Israeli policy with regard to the Gaza Strip does not take into
account the essential and direct role that the Israeli legal system plays in
ensuring that operations carried out by the Israeli Government satisfy the
requirements of the rule of law. Such an approach greatly undermines
the basis of the scrutiny and testifies to an approach which regards the
international community as the only arbiter of the operations of the Israeli

355 Thomas M. Franck, On Proportionality of Countermensures in Internationnl Low, 102 Am. 4.
INT'L. L. 715, 729 (2008).

356 4.

357 Id.. at716.

358 Targeted Killing case, supra note 37, at para. 58.

359 See for example Al-Bassiouni case, supra note 140.
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Government. This approach is flawed from a legal, policy, and practical
perspective.

97. As stated above and to complete the picture, it should be noted that
in June 2010, the Israeli Government changed the land border crossings
policy from a policy in which only the transfer of limited humanitarian
supplies was allowed to a policy where only the entry of goods that have
military purposes is prohibited*® The Prime Minister, Mr. Benjamin
Netanyahu, stated that this change was made for policy reasons, and not
because the land border crossings policy was contrary to international
humanitarian law.’! On December 8, 2010, the Govermnment further
determined that subject to certain restrictions, a gradual plan would be
approved for allowing goods to leave the Gaza Strip for destinations
outside of Israel and the West Bank. Nonetheless, a report published by
various human rights organizations on November 30, 2010, states that in
practice only a slight change in Israel’s policy toward the entry of goods to
the Gaza Strip was apparent after Israelannounced this relaxing of its land
border policy.*? The Commission did not examine new evidence relating
to the new land crossings policy and therefore it is unable to assess its

360 Thecurrent listof items whose entrance is controlled includes, among others; weapons and
ammunition, "dual-use” objects, and building materials, see Israal Ministry of Fareign Cases:
Gnza: Lists of Controlied Enfry ltems, apailable at www.mfa.gov.il/MFA /HumanitarianAid /
Palestinians /Lists_Controlled_Entry_{tems_4-Jul-2010.htm (2010).

361 Prime Minister's Open Door Testimony, supra note 82, at 17.

362 FIDH {International Federation for Human Rights, Dashed Hoepes: Continuation of the
Gaza Blockade {Nov. 30, 2010), suailable at http:/ /www fidh.org/DASHED-HOPES-
CONTINUATION-OF-THE-GAZA-BLOCKADE; at the sanie Hme, in Gisha's report of
December 2010 it was stated: "The past five months since the July 6" implementaton of
the government’s decision have seen a steady increase in the amount of consumer goods
entering the Gaza Strip, corresponding with the relaxing of the ban on household items
and food products, and infrastructure changes made to the Kerem Shalom Crossing,.
Despite a seemingly premising International Monetary Fund report issued in September
reflecting growth in the Strip, however, socioeconomic indicators point to a much less
positive picture. Rates of unemployment, food insecurity, and poverty remain high.”
The report by Gisha points to the changes made in the field in terms of Israel’s policy.
Thus, for example, the report mentions that the volume of goods entering has increased
to about 40% of need, rather than 22% of need during the past three years, "Some limited
export has begun in the past weeks, with a promise to allow further export of items from
the agriculture, fumiture and light industry sectors, according to a December 8" cabinel
decision.” Likewise the report mentions that there is "a slight increase in the number of
permits given to businesspersons” to exit the Gaza Strip. The report asserts that these
easermnents are insufficient and that to obtain "true and sustainable economic recovery
[...] requires removing remaining restrictions on the movement of goods and people.”
See "Reconstructing the Closeure: Will recent changes to the closure policy be enough to
build in Gaza?" {position paper by the Gisha organization - Legal Center for Freedom of
Movement, December 2010).
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effect. However, insofar as it might have improved the position of the
civilian population in the Gaza Strip, it is of course to be commended.

The Commission has therefore reached the conclusion that Israel
is in compliance with the requirement of proportionality provided in
international humanitarian law, especially in view of the extensive steps
that it took recently in order to restrict the effects of the naval blockade
and the land crossings policy on the population of the Gaza Strip.*®

International human rights law and its application in
our case

98. As mentioned above, as with many other contemporary questions
concerning the implementation of international humanitarian law, an
examination of the interface between these rules and international human
rights law is required. In the Wall case, the International Court of Justice
recognized that international human rights law, which includes political
and civil rights and economic, social and cultural rights, continues to
apply during an armed conflict.’ Nonetheless, it is not always clear to
what extent these rights apply, especially where rules of international
humanitarian law apply as a lex specialis. ™

Before we begin the analysis, it should be noted that in the Wall
case, the International Court of Justice also considered the application
of two normative systems to a territory that it classified as an ‘occupied
territory.” In a situation of occupied territory, it is often considered that
human rights law may be more readily applied than in other armed
conflict situations. Indeed, while this report concludes that Israel no longer
has effective control over the Gaza Strip, the analysis also discusses how
various organizations and bodies continue to hold the position that Israel
is an occupying power in the Gaza Strip. However, even in the context of
occupalion, questions have been raised as to whether the whole panoply
of human rights law can or should be applied by an occupying state that
clearly cannot act as the sovereign authority.**® This issue is especially

363 See The Air and Missile Warfare Manual, supra note 115, at art, 157(b), para. 3 (where itis
stated that if an aerial blockade causes excessive suffering "blockade has to be lifted, or free
passage of foodstuffs and essentinl supplies is to be allewed” femphasis added).

364 See the Wall case, supra note 130, at paras. 102-107.

365 SeelLegalityofthe Theeator Liseof Nuclear Weapons, Advisory Opinion, 1.C.J. (Jul. 1996} para. 239-
240, available at http:/ / www.ig-cij.org/docket/index. php?pi =3&p2=4&k=09&case=95
[hereafter: Nuclear Wenpons Casel.

366 See Naz K. Modirzadeh, The Dark Sides of Convergence: A Pro-civilinn Critigue of the
Extraterritorial Application of Human Rights Law in Armed Conflict, 86 i1nTL L. STuD. 349,
375-376 (2010). :
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complex in the Gaza situation since the argument suggesting Israel is the
occupying power has to address the existence of an entity, the Hamas,
that carries out actual physical control over the territory, while Israel
controls only the borders. Human rights groups have rightly noted that
it is the Hamas, as the ruling power in the Gaza Strip, who is responsible
for protecting the human rights of the Gaza residents, which includes
"protecting the right to life, health, education, adequate living conditions
and clean water.”¥

99. Since there are comprehensive and detailed rules in international
humanitarian law regulating the imposition of a naval blockade, the
question arises as to what extent the criteria of international human
rights law should be taken into account. For example, the rules of the
international humanitarian law dealing with a naval blockade, such as
the prohibition of starvation or the prohibition of depriving the civilian
population of objects essential for its survival and the question of the
‘damage’ or ‘suffering’ addressed in article 102{b) of the San Remo Manual,
address the right to life, a right that also lies, of course, at the heart of
international human rights law. From this viewpoint, the two normative
regimes ‘share a common “core” of fundamental standards which are
applicable at all times, in all circumstances and to all parties, and from
which no derogation is permitted.”® Since the right of the inhabitants
of the Gaza Strip to life is addressed in the lex specialis that applies here,
namely the rules of international humanitarian law, it is these rules that
should primarily be applied.

100.  Allegations have also been raised that lsrael is in violation of

international human rights law *’ because it restricts the movement
of people to and from the Gaza Strip and thereby violates the right to

367 Gisha: Electricity Shortage in Gaza: Who Turned Out the Lights?, available ot www . gisha.org/
UserFiles/File/publications/ ElectricitypaperEnglish.pdf (2010).

Sec also Testimony of Physicians for Human Rights, supra note 244, at 19.

368 Prosecutor p, Delalic, Appeals jJudgment, No. [T-26-21-A, para. 149 (Feb. 20, 2001} (Celebici
case); see also Theodor Meron, The Humanization of Humanitarion Livw, 94 AJIL 239, 266-267
(2000).

369 GSee for example United Nations OHCHR; Human Rights Situation in Palestine and Other
Occupied Arab Territories, 1 30, U.N. Doc. A/HRC/12/37 (Aug. 19, 2009), available at
http:/ /unispal.un.org/UNISPAL.NSF/C/71266F7CD47BBDEAB5257615004 D8635:

"The military operation and the continued blockade have had severe cumuiative effects on
the realization of a wide range of economic, sacial and cultural rights, as well as civil and
polilical rights of the Gaza population”.

See also Consolidated Appeal, supra note 219, at 8

"Palestinians in the OPT continued to face widespread denial of their basic human rights,
including the right to life, liberty, freedom of movement, self-determination and access to
employment, health and education”.
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freedom of movement as stated in article 12 of the International Covenant
on Civil and Political Rights (ICCPR).*® In this respect, it should be noted
that one of the legal conditions stipulated by the lex specialis regarding the
imposition of a naval blockade is the condition of ‘effectiveness™! and
its impartial implementation with regard to the shipping vessels of all
States.”” Therefore, the concept of a ‘naval blockade’ inherently includes
the restriction of all movement by sea. Moreover, the right of the citizens
of one state to cross the borders of the state into another state with which
they are at war is not unlimited. A state may, without doubt, restrict the
freedom of movement of persons beyond its borders in order to protect
national security and public order.’?

Therefore, the Commission has reached the conclusion that most
of the issues that were raised within this framework have already been
addressed above pursuant to the /ex specialis that applies here, namely the
rules of international humanitarian law.

Further, there is nothing in the evidence that suggests that concerns
raised regarding the realization of human rights norms would rise to a
level that renders the naval blockade and the accompanying land closure
contrary to international law because it is disproportionate.

Claims regarding ‘collective punishment’

101.  An issue that has to be addressed is whether the blockade and
Israel’s land crossings policy are a form of ‘collective punishment” that
is contrary to the rules of international humanitarian law. This is a very
serious claim.” Under the circumstances, it is important to analyze the
concept of ‘collective punishment’ to understand its basis in law and
potential relevance to the case at hand.

370 Gisha: Gaza Closure Defined: Collective Punishment, Position Pager on the International Law
Definition of Israeli Restrictions on Mouvement in and out of the Gnza Strip, available af www,
gisha.org/UserFiles/File/publications/GazaClosureDefined Eng.pdf (2008), at 10.

371 San Remo Manual, supra note 110, at rule 93,

372 Id., atrule 100.

373 International Covenant on Civil and Political Rights, Dec. 16, 1966, 5. Treaty Doc. No. 95-
20,6 LL.M. 368 (1967), 999 UN.T.5. 171.

374 Collective punishment is not enumerated as a war crime in Article 147 of Convention
{IV} relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August
1949 [hereinafter Geneon Convention IV]. However, while grave breaches of the
Geneva Conventions are the most serious war crimes, other violations of international
humanitarian law are also categorized as such. It is unclear whether the accusation leveled
at Israel by certain parties - according to which the naval blockade amounts to a breach of
international law - also implies that this constitutes a war crime,

104 | Turkel Commission Report

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02765




UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137318 Date: 11/15/2012

102.  The suggested basis in treaty law for this concept is found in
article 33 of the Fourth Geneva Convention®™ and article 50 of the Hague
Regulations of 1907, which prohibit the punishment of a protected person
because of acts that he did not commit independently or for which he is
not otherwise responsible.’” This prohibition was also recognized in the
First Additional Protocol and the Second Additional Protocol as a basic
guarantee for all civilians and injured members of the armed forces that
can no longer act as combatants (ors de combat).’” Although collective
punishment has been recognized as a war crime in the constitution of the
International Criminal Tribunal for Rwanda and in the Special Tribunal
for Sierra Leone,* it is not included in the list of crimes enumerated in
the Rome Statute of 1998 of the International Criminal Court, unlike,
for example, the crime of ‘intentionally using starvation of civilians as
a method of warfare by depriving them of objects indispensable to their
survival, including willfully impeding relief supplies as provided for
under the Geneva Conventions’, which is stipulated in article 8(2)}(b)
(XXV) of the Rome Convention.

103.  The various commentaries of the International Committee of
the Red Cross provide a particularly broad interpretation to the term
‘collective punishment.” The Commentary to article 33 of Geneva
Convention IV indicates that collective penalties refers not to sentences
pronounced by a court but rather penalties of any kind inflicted on persons
or entire groups for acts those persons have not comunitted. Similarly, the
commentary on article 75 of the First Additional Protocol proposes that
‘the concept of collective punishment must be understood in the broadest
sense: it covers not only legal sentences but sanctions and harassment
of any sort, administrative, by police action or otherwise.”” Finally, the

375 Genevn Convention IV, supra note 374, at para. 33, states the following:

"No pratected person may be punished for an offence he or she has not personally
committed. Collective penalties and likewise all measures of intimidation or of terrorism
are prohibited.

Pillage is prohibited. .

Reprisals against protected persons and their property are prohibited".

376 The Hague Convention (1907), at para. 50, states the following:

"No general penalty, pecuniary or otherwise, shall be inflicted upon the population
on account of the acts of individuals for which they cannot be regarded as jointly
and severally responsible”.

377 See Cammentary ont Protocel I of the Geneva Conventions, supra note 285, at 225, art. 33, para.
1.

378 See art. 4(b) of the International Criminal Tribunal of Rwanda (ICTR), “Violations of
Article 3 Common to the Geneva Conventions and of Additional Protocol II" and art. 3(b}
of the Statute of the Special Court for Sierra Leone.

379 See ICRC Commentary on Protocol | of the Geneva Conventions, supra note 285, at 225, art. 75,
para. 3055.
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proposed interpretation of article 4(2)(b) in the Commentary on the
Second Additional Protocol is that collective punishment “is virtually
equivalent to prohibiting "reprisals” against protected persons” although
such a prohibition is clearly found elsewhere in the law.* In this respect
it should be noted that the case that is most often identified with the issue
of collective punishment - the Priebke case - dealt with a conviction for acts
of reprisal that were committed by German forces against Italian civilians
during the Second World War.** The Commentary on the First Additional
Protocol proposes that ‘the prohibition [of collective punishment] is
actually concerned with intimidation,” even though attempts to extend
the provisions to the use of physical and moral coercion have not been
successful, since similar articles already exist with regard to prisoners of
war and civilians.?®

This is where the difficulty lies from the viewpoint of those
who claim that imposing a naval blockade and adopting a method of
economic warfare is ‘collective punishment’; too broad an interpretation
of the concept of ‘collective punishment’ can result in a conflict with
additional and more specific provisions of international humanitarian
law, such as the laws that govern the imposition of a naval blockade. A
broad interpretation of what constitutes collective punishment has to be
reconciled with both the nature of naval blockade as a lawful form of
warfare and the specific customary law provisions regulating the conduct
of such a blockade. If the customary rules regarding the imposition of a
naval blockade are followed, it is difficult to see how this could constihute
collective punishment.

104.  Since one of the purposes of imposing a naval blockade is to

use coercion against a hostile state or entity that is a party to an armed
conflict, the affected population will generally feel the effects of this

380 See ICRC Commentary on Protocols Additienal to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims in Armed Conflicts (Protocol IB), Jun. 8,
1977 [hereinafter ICRC Comrmentary on Protocol I of the Geneva Conventions], at para. 4536

381 Sergio Marchisio, The Priebke Case before the Italinn Military Tribunals: A Renffirmation of
the Principle of Non-Applicability of Statutory Limitations to War Crimes and Crimes against

"Humanity, 1 v.B. INT'L Hum, Law 344, 350 (1998) (it should be noted that the Military

Tribunal rejected the claim that the killings constituted “collective punishment” arguing,
that “according to the doctrine, collective punishment can affect only a community and
notindividuals: in thatsense a classical example of collective punishment is the requisition
of properties of the state such as libraries, museums, etc”, see Francesca Martines The
Defences of Reprisals, Superior Orders and Duress in the Priebke Case Before the ltalian Military
Tribunal, 1 B oF (NT'L Hum. Law 354, 356 (1998)).

382 See {CRC Commentary on Protocol § of the Genevn Canventions, supra note 285, at 225, art. 75,
para. 3056.

383 Id., at para, 3057.
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pressure. The issue is not that there is coercive action which impacts the
population collaterally, but rather what that impact is and what mitigating
humanitarian measures are put in place. This reality is reflected in the
assessment of economic sanctions even in situations that do not amount
to an armed conflict. As the Economic and Social Council of the United
Nations said in 1997:

‘Inconsidering sanctions, it is essential to distinguish between the

basic objective of applying political and economic pressure upon

the governing elite of the country to persuade them to conformto

international law, and the collateral infliction of suffering upon

the most vulnerable groups within the targeted country. For that

reason, the sanctions regimes established by the Security Council

now include humanitarian exemptions designed to permit the

flow of essential goods and services destined for humanitarian

purposes. [t is commonly asswmed that these exemptions ensure

basic respect for economic, social and cultural rights within the

targeted country.”

The issue is not that there is coercive action impacting the
population collaterally, but rather what that impactis and what mitigating
humanitarian measures are put in place. Therefore, the fact that the fabric
of economic life of the civilian population is adversely affected as a result
of economic warfare does not, in itself, amount to ‘collective punishment.”

105. When referring to ‘collective punishment’, a sharp distinction
should be made in regards to two types of policy: (i) an authority
punishes a group known to comprise innocent individuals, and (ii) an
authority punishes a guilty individual, but in doing so, unintentionally
or unavoidably causes a harmful effect upon innocent third parties. The
second policy is accepted in the humanitarian legal system as long as
the effect is not disproportionate compared to the military advantage.
The key issue is therefore whether harm is intentionally directed at the
civilian population or an unintended outcome.® For example, the Special
Court for Sierra Leone has provided that the elements of the crime of
collective punishments include “the intent on the part of the perpetrator
to indiscriminately and collectively punish the persons for acts which

384 See CESCR, Commen! 8, supra note 343, at 2, para. 4 (the report then went on to indicate
that the exemptions do not have the desired effect prompting recommendations for
reform).

385 In terms of analyzing the alleged "collective punishment” as a war crime, it should be
noted that criminal responsibility generally requires a mental element. The principle that
criminai responsibility cannot be incurred without the requisite intent can be derived
from Article 30 in the ICC Statute, which provides that a person should be liable for a
crime only if the material elements are combined with intent and knowledge.
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form the subject of the punishment."*® Another example is article 51(2)
of Additional Protocol I, which prohibits “acts or threats of violence the
; primary purpose of which is to spread terror among the civilian population
[emphasis added].”

106.  As to the effects of the blockade and the land crossings policy
on the civilian population in the Gaza Strip, there is no doubt that the
economic warfare Israel carries out with an intention of weakening the
Hamas has an adverse impact on the daily life of the civilian population
in Gaza. However, a number of the restrictions identified as evidence of
the alleged collective punishment are imposed for a security reasons (i.e.
restrictions on materials such as concrete and certain medical supplies that
can have a military use).” Further, consistent with its obligations under
intermational humanitarian law, Israel has set up a system for monitoring
and coordinating humanitarian aid in Gaza in order to alleviate those
effects®® There is nothing in the evidence, including that found in the
numerous humanitarian and human rights reports, that suggest that
Israel is intentionally placing restrictions on goods for the sole or primary
purpose of denying thern to the population of Gaza.

107.  As for the naval blockade itself, within the framework of the rules
that govern the imposition and enforcement of such ablockade, thereisno
basis for an allegation of “collective punishment.” There is nothing in the
Red Cross’ Customary International Law Study that in any way connects
the idea of ‘collective punishment’ with a naval blockade or siege warfare.
On the contrary, the Study states that “the prohibition of starvation as a
method of warfare does not prohibit the imposition of a naval blockade
as long as the purpose is to achieve a military objective and not to starve a
civilian population.”® Similarly, with regard to a siege, which is another
coercive method of warfare, the Red Cross’ Customary International Law
Study reiterates the fact that the prohibition of starvation as a means of
warfare does not automatically prohibit a siege as long as the purpose
is to achieve a military goal rather than the starvation of the civilian
population.® It is hard to reconcile these statements with the notion that
the navalblockade on the Gaza Strip, even when considered in conjunction
with the border policy, falls within the meaning of collective punishment.

386 Prosecutarv. Brima, Kamara, and Kanu, Case No. 5C5L-2004~16-T, Trial Chamber Judgment,
para. 676 {Jun, 20, 2007). '

3B7 Prime Minister's Open Doar Testimony, supra note B2, at 25; Lender of the Opposition Tzipi
Livni‘s open door testimony, sipra note 177, at 12; The Military Advocate-General's testimeny,
supra note 98, at 60.

388 Testimeny of Government Activity Coordinator in Hhe Territories, supra note 162, at 38.

389 CusTOMARY INTERKATIONAL HUMANITARIAN Law, suprd note 146, at 189.

390 I4,at188
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There is nothing on the facts that would suggest either operation was put
into effect as a reprisal or directed at the civilian population.®!

In conclusion, the Commission is of the view that the imposition
and enforcement of the naval blockade and the land crossings policy on
the Gaza Strip do not constitute ‘collective punishment’ of the civilian
population.

Means of resolving disputes regarding the legality of a
naval blockade

108. Even if the naval blockade against the Gaza Strip had been
considered not to meet the requirements of international law, individuals
or groups do not have the right to takes the law into their own hands
and breach the blockade. Individuals or groups do not have the right to
exercise unlimited “self-help” measures in the face of state authorities.
This could result in the eventual justification of uses of force external to
the realm of the U.N. Charter.

109. Moreover, the claim that neutral shipping is free to ignore the
existence of a naval blockade for the reason that it prima facie breaches
the provisions of article 102 of the San Remo Manual amounts to a claim
that the blockade - an act of a sovereign state - is null and void. The
Commission is of the opinion that the cases in intemmational law where
acts of a state are regarded as void - as opposed to illegal or unjust - are
rare. In general, it is possible that the actions of a state that amount to a
violation of ‘the binding norms of international law’ (jus cogens) will be
defined as void ab initio and therefore they may be ignored. This is clearly
the content of international treaties,* and it may be deduced from the
International Law Commission’s Draft Articles on State Responsibility, in
cases where there is a gross violation of jus cogens norms.*® Admittedly,
there is some degree of consensus on the question of the content of jus
cogens norms, but these norms are not authoritatively enumerated. The
notes to the International Law Commission’s Draft Articles, which is a
non-exhaustive list, mention the prohibitions of aggression, slavery,
genocide, racial discrimination and Apartheid, torture and the right to

391 See ICRC Commentary on Protoco! | of the Genevn Conventions, supra note 285, 225:
"Reprisals are measures contrary to law, but which, when taken by one State with regard
to another State to ensure the cessation of certain acts or to obtain compensation for them,
are considered as lawful in the particular conditions under which they are carried out”.

392 Vienna Convention on the Law of Treaties. May 23, 1969, 1155 U.N T .S. 331, article 53.

393 id; Int} L. Comm'n [ILC}, Draft Articles on Responsibility for Internationally Wrengful
Acts, with Commentaries, 2 Y.B. InT'L L. Comm'n (2001) articles 40-41 [hereinafter ILC
Draft].
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self-determination.”® In the case at hand case, there is no basis for saying
that these norms have been violated.

110.  The rules that govern the imposition of a naval blockade, as
reflected in leading naval manuals, as well as in the San Remo Manual,
contains norms designated to protect the interests of three groups: the
blockading party; neutrals; and the population of the blockaded state or
entity. Among the norms protecting neutrals’ interest are the requirements
that a blockade be declared;* specified;* effective” impartial,* and
that it must not bar access to ports of neutral states.*® These requirements
protect mostly the reliance interest of neutral powers and vessels. The
interests of the population within the blockaded territory, conversely, are
protected in the aforementioned article 102.

Furthermore, in the situation at hand, it is indisputable that the
vessels were offered to deliver the aid into Gaza through the Ashdod
port, pending security inspection and under the supervision of relevant
and impartial international agencies. Thus, and in the relation between the
blockading power and the neutral vessels, Israel has acted according to
the provisions of article 103 of the San Remo Manual. Therefore, even
were we to accept, arguendo, that a neutral shipping vessel has a right
to breach a naval blockade because it is disproporticnate, in the specific
circumstances of the case before us, it can be said that the illegality was
repaired by lsrael’s offer to transfer the humanitarian supplies to the Gaza
Strip, which was transmitted to the shipping vessels that participated in
the flotilla. In truth, the attempt to breach the blockade could not have
had any other purpose than a political one. The Commission is convinced
that a political purpose in itself cannot give a shipping vessel the right to
breach the blockade.

111.  Therefore, the Commission finds that there is no basis to the claim
that internationallaw grants individuals or groups the liberty to disregard
a declared, specified, effective, and impartial blockade - meaning, one
that fulfills its obligations vis-a-vis neutrals - solely on counts of its view of
the alleged violation of obligations vis-i-vis the entity subject to the blockade.
Such an approach can lead to chaos in the relations between states and
between states and individuals.

394 Md., at paras. 3-4.

395 San Remo Manual, supra note 110, at rule 93.
396 d., atrule 94,

397 Id., atrule95.

398 4., atrule 100.

389 i, atrule9,
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Chapter A: Conclusions

112. Here we shall sumnmarize the conclusions that the Commission
has reached in this part of the report:

UNCLASSIFIED U.S. Department of State Case No, F-2010-04163 Doc No. C05137319 Date: 11/15/2012
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The conflict between Israel and the Gaza Strip is an international
armed conflict.

Israel’s ‘effective control’ of the Gaza Sirip ended when the
disengagement was completed.

The purpose of the naval blockade imposed by Israel on the Gaza Strip
was primarily a military-security one.

The naval blockade was imposed on the Gaza Strip lawfully, with
Israel complying with the conditions for imposing it.

Israel is complying with the humanitarian obligations imposed on the
blockading party, including the prohibition of starving the civilian
population or preventing the supply of objects essential for the survival
of the civilian population and medical supplies, and the requirement
that the damage to the civilian population is not excessive in relation
to the concrete and direct military advantage anticipated from the
blockade.

The imposition and enforcement of the naval blockade on the Gaza
Strip does not constitute ‘collective punishment’ of the population of
the Gaza Strip.

International law does not give individuals or groups the freedom to
ignore the imposition of a naval blockade that satisfies the conditions
for imposing it and that is enforced accordingly, especially where a
blockade satisfies obligations to neutral parties, merely because in the
opinion of those individuals or groups it violates the duties of the party
imposing the blockade vis-a-vis the entity subject to the blockade.
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Chapter B: The actions undertaken b'y
Israel to enforce the naval blockade on
May 31, 2010

General

113.  On May 31, 2010, a flotilla of six ships whose stated destination
was the Gaza Strip approached the coast of the State of Israel. During May,
the six ships of the flotilla left the ports of Ireland, Turkey and Greece, and
they joined together at a meeling point approximately 30 miles south of
Cyprus.®® The largest of the ships in the flotilla was the Mavi Marmara,
which started out from the port of Istanbul and picked up most of its
passengers at the port of Antalya; it had approximately 590 passengers
and crew on board, who were primarily of Turkish nationality.

Reports about the organization of the flotilla began at the end of
January and the beginning of February 2010. The IDF's assessment was
that this flotilla was different from those that preceded it, since from the
initial information that it received, it transpired that the flotilla would be
particularly large; both in terms of size (there was talk of approximately
ten ships), and the quantity of passengers and equipment that the various
ships could carry, Israel therefore made preparations, both from a
diplomatic viewpoint in order to prevent the departure of the flotilla from
the ports of origin, and from a military viewpoint, in order to enforce the
naval blockade and prevent the flotilla from reaching the Gaza Strip. The

400 In fact, eight vessels departed with the purpose of joining up and reaching Gaza
together. Two vessels were detained along the way for various reasons and it was
decided not to wait for them: one of the vessels, the CHALLENGER 2, did not take
part in the flotilla due to atechnical malfunction and some of its passengers transferred
to the Mavi Marmara’s deck, see para. A of [DF completion response (Nov. 15,
2010}, the folder containing the exhibit has been marked by the Commission as
folder 145 [hereinafter /DF completion response of 13.11.2010]; the second vessel,
the Rachel Corrie, tried to reach the Gaza Strip at a |ater stage, following the events
of the flotilla in question. The ship reached Israel’s shores on Jun. 5, 2010 and after
it was requested to stop by the IDF it was offered to unload its cargo at the port of
Ashdod and that the merchandise on board would be transferred to Gaza following
inspection, through the land berder crossings and this was the case, see decision
1759 of 32nd Government Treatment of Rachel Corrie Flotiila to Gaza (iun. 6, 2010)
as well as the Chief of Staff s Open Door Testimony of 11.8.2010, supra note 70, at
15.

Turkel Cormnmission Report | 113

UNCLASSIFIED U.S. Department of State Case No. F-2010-04163 Doc No. C05137319 Date: 11/15/2012
StateDept02773



UNULADOIFIEL U .o, Lepaliment OF sidle Lase NO. F-ZUTU-U4103 DDC ND. WUDTIS7o 1Y Ddie. T 19/ZU1 L

diplomatic efforts were unsuccessful, and, consequently, the flotilla set
sail with six ships as noted.

Shortly before the flotilla reached the coast of Israel, several wamnings
were sent to the ships, which stated that the ships were approaching
the area of a naval blockade and they were requested to turn back.
The warnings also stated that insofar as the ships did not comply with
this instruction, the Israeli navy would adopt all of the measures at its
disposal in order to enforce the naval blockade, and each of the warnings
also stated that after security inspection, it would be possible to send
the humanitarian cargo on board the ships to the Gaza Strip via the land
crossings. When the ships reached a distance of approximately 70 miles
from the coast of Atlit and still did not respond to the warnings, a military
operation was started at 4:26 a.m. to take control of the ships with forces
of the Shayetet 13 unit fast-roping from helicopters and boarding the
ships from Morena speedboats of the Israeli navy (a Morena speedboat is
a vessel for carrying servicemen that is made in the United States, where
it is called RHIB for rigid-hulled inflatable boat, is used by the American
special forces, and is characterized by advanced maneuvering capabilities
and reaching high speeds; hereafter: Morena speedboats). On the deck
of the Mgvi Marmara, the IDF soldiers were met with extreme violence.
The events that followed led to the deaths of nine of the participants of
the flotilla, injuries to fifty-five others and injuries to nine IDF soldiers.
On the decks of the other ships, the IDF soldiers encountered less or no
resistance, and there were no loss of lives.

After the takeover of the ships was completed, the injured were
taken to the various hospitals, and the bodies of the dead were taken to
the Abu Kabir Forensic Institute, where only an external examination
was carried out, and they were transferred to Turkey, at Turkey's request,
without autopsies being performed. The ships and the other participants
of the flotilla were taken to Ashdod port, where they began to arrive on
May 31, 2010, at 1:00 p.m. The disembarking of the participants of the
flotilla from the ships continued until around 9:45 a.m. on June 1, 2010. At
Ashdod, the participants of the flotilla underwent a process that included
a security check, issuing a detention order (in the language of each of
the participants of the flotilla), and a medical examination, and some of
them underwent the taking of biometric measurements (the taking of
fingerprints and a photograph). Subsequently, the participants of the
flotilla were transferred to several prisons where they were detained. On
June 2, 2010, after the Attormney-General decided to terminate the criminal
investigation that he had ordered on June 1, 2010, and after the approval
of the Supreme Court was given in this regard, the participants were
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taken to Ben-Gurion Airport and flown to the countries from which the
flotilla set sail.

114.  This chapter will address in depth the events of May 31, 2010 (i.e.,
the preparations that preceded these events, the events themselves and
the grave consequences of these events). In the first part of this chapter,
we will review in greater detail the factual sequence of events of the
operations carried out by Israel to enforce the naval blockade of May 31,
2010, as revealed by the materials assembled by the Commission and the
testimonies heard before it. First, we shall address the stage of the Israeli
preparation before the arrival of the flotilla, both from the diplomatic
and security viewpoint. Next, we shall consider the details of the
military operation itself. Naturally, we will devote most of the analysis to
examining the process of taking over the Mavi Marmara. The Commission
will also examine, albeit in brief and to the extent required for deciding
the issues before it, the identity of the participants of the flotilla and their
actions during the stage of preparing for the flotilla and during the flotilla
itself. We shall also present the questions that we posed during the course
of the Commission's work, which shall be answered in this report.

Subsequently, we shall also address the laws that apply to the
issues before the Commission, pursuant to international law. The legal
discussion will be divided into a number of parts. As noted above, (see
paras. 31-36), the laws applicable to enforcement of a naval blockade are
the laws of naval warfare found, primarily, in the San Remo Manual. Also
relevant are the laws and principles of custorary international law. In
this chapter, we will address the right to employ force in order to enforce
a naval blockade. In this context, as we discuss at length below, it is
important to distinguish between the use of force intended to stop a vesse!
and the use of force directed at specific persons aboard the vessel.

In the first three parts of the analysis in this chapter, we discuss the
laws applicable to the "capture” of a vessel when enforcing a blockade.
In the fourth part of this chapter, we discuss the issue of whether the
force employed against the people on the Mavi Marmara was consistent
with international law. This discussion requires a detailed analysis
of the laws concermning the status of the flotilla participants under
international humanitarian law. In the fifth part of this chapter, additional
considerations related to the rules of engagement issued for the IDF
operation will be presented. In the sixth part, we outline a number of
factual and legal factors that are relevant when assessing the use of force
and provide a general assessment of the use of force by the IDF soldiers
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during the takeover operation, including their use of both Jethal and less-
lethal weapons.

In the seventh part (paras. 227-234), we present the conclusions of
the detailed analysis conducted by the Commission with respect to each
instance of the use of force in this event. As stated above, the Commission
approached the IDF and requested the testimonies of all of the soldiers
and commanders who used forced during the takeover of the vessels.
These statements were analyzed by the Commission pursuant to the
principles of international law.

Finally, in the eighth part of this chapter, we examine the planning
and organization of the military operationin general, as well as the training
and preparations for it that were undertaken by the IDF soldiers, with the
goal of determining the extent to which these preparations influenced the
use of force during the events under consideration.

The facts

The preparation stage

The situation before the operation from an intelligence perspective

115. At the beginning of this part, we shall present an overview of the
intelligence that the political echelon and the IDF had in their possession
before the ‘Winds of Heaven 7’ operation began. Within this framework,
we shall provide some of the details that were known before the operation
began and on the basis of which the preparations for it were made.*®

116. In March 2010, naval intelligence in the IDF began to produce
intelligence information with regard to the flotilla.**In view of initial public
information about the organization of the flotilla that began to appear
at the end of January 2010, intelligence items were published on March
4, 2010, with regard to the involvement in the flotilla of an organization

401 It should be mentioned that information gathering sources in addition to the ones
mentioned below dealt with gathering an intelligence picture of the event. See for
example Gilad Cohen "The Flotilla to Breach the Siege on Gaza" (May 17, 2010}, the folder
containing the exhibit has been marked by the Commission as folder 28.

402 See " Winds of Heaven 7" (General Staff experts inquiry by Giora Eiland, Jul. 11, 2010, at
29, marked by the Commission as exhibit 5 [hereinafter The Eiland Report]; for intelligence
compilations see " Winds of Heaven 7 - presentation of combat plan principles” (summary
by IDF cperations branch, October 2010} marked by the Commission as exhibit 106
[hereinafter Operations Branch Summary); Defense Minister's Memorandum Appendixes, supr
note 209, at appendixes 35-37, 4345, 49.
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called Insani Yardim Vakfi, or Humanitarian Relief Foundation in English
(hereafter: IHH), a Turkish organization that is prohibited in Israel by
law. Additional naval intelligence information concerned the number
of participants in the flotilla, the agreement of human rights activists
and public figures to participate in the flotilla, the dates planned for
the departure of the flotilla, and statements of its organizers that they
attached great importance to the involvement of the Turkish government,
they intended to create a media event in real time and they were aware
of Israel’s intention of stopping the flotilla from reaching Gaza and their
ambiguity regarding their response to such an operation by Israel.*” On
May 26, 2010, the intelligence included a statement attributed to the
prime minister of Turkey that any step that would be taken in order to
prevent the flotilla from reaching Gaza would lead to a response whose
nature was unclear. On May 29, 2010, intelligence was published that the
chairman of IHH, Biilent Yildirim, who was on the Mauvi Marmara itself,
said that the participants of the flotilla did not have any weapons in their
possession, but they intended to resist any takeover of the ship by force. It
was also reported that there were divers on board the ship for the purpose
of Jocating any damage to the ship. On May 30, 2010, intelligence was
distributed to the effect that the ships in the flotilla had begun to move in
the direction of the Gaza Strip and that, infer alia, the activists on Boat 8000
intended to tie themselves with chains and start a hunger strike.** On
May 30, 2010, at 10:45 p.m., a special intelligence report was written and
distributed by Israeli naval intelligence, which stated that in the last few
hours, the statements regarding an intention to use physical force to resist
the takeover had increased, and that while the participants of the flotilla
emphasized that there was no intention of using guns or knives, they had
warned of spontaneous responses to the use of force against them and
declared that ‘it would be difficult’ for the naval forces to board the ship .

403 Id.; on Apr. 6, 2010 it was stated that there is a possibility that the flotilla would be
accompanied by Turkish vessels. On Apr. 26, 2010 the intention to create a media event
in real time was mentioned, along with the extreme importance attributed by the flotilla
organizers to the involvemnent of the Turkish Government. On May 23, 2010 it was
mentioned thata day eartier, a demonstration with multiple participants was orchestrated
by the IHH at Istanbul’s port and that the flotilla organizers mentioned that they are
aware of the Navy’s intention to prevent the ships” arrival in Gaza, though they remained
vague regarding their conduct when facing the IDF soldiers. On Feb 25, 2010 it was
mentioned in the intelligence gathering that the organizations taking part in the flotilla
have begun operating direct broadcasts via satellite and that the Marmara has entered the
port of Antalya to collect passengers. On May 27, 2010 a compilation was published which
mentioned that at the time it is unknown whether the passengers are preparing a backup
plan to prevent our forces’ takecver of the participating vessels.

404 Id., in compilaton of May 29, 2010.

405 See “telegram form for operation “Winds of Heaven 7” by the Naval Intelligence Division”,
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The research division of naval intelligence also distributed several
documents, bul this information was relatively sparse and did not change
the intelligence picture.® Additional open intelligence material was
published by the Intelligence and Terrorism Information Center of the
Israel Intelligence Heritage & Commemoration Center (hereafter: HHCC)
back in January, 2010. A document published by 1ICC on January 19,
2010, mentioned Khatam Sawalha, a Hamas operative in Britain who
led the campaign to break the blockade on Gaza and who is connected
with the Turkish IHH organization, who said on January 17, 2010, on a
site identified with Hezbollah, that ‘a new convoy of aid would leave
for Gaza by sea’ and that this time (apparently unlike the incident that
occurred in January 2010, in an attempt of one of the land convoys to
enter Gaza via the Rafah crossing, during which a confrontation with
the Egyptians developed), ‘the confrontation would be directly against
the Zionist enemy. ™ A document dated April 7, 2010, mentioned the
possibility that the organizers of the flotilla took into account a possible
scenario of confrontations with the Israeli Navy, and that they intended
to ‘provoke Israel.”*® On May 26, 2010, the IICC distributed a document
outlining the character of IHH and indicating the organization’s links
with Islamic extremists, including the Hamas and international Jihadists.
The report discussed how the IHH was an organization with a radical
Islarnic orientation that had relations with the Hamas, inter alia through its
membership of the "Union of Good Coalition’ (an umbrella organization
of more than fifty Islamic funds around the world that transfer money,
inter alia, to the Hamas) and that helped Hamas’s propaganda machine
in Turkey.!® A document was distributed on May 30, 2010, in which
Bilent Yildirim was quoted as saying, while on the Mavi Marmara, that
the youngest person on the Mavi Marniara was one year old, and the

the folder containing the exhibit was marked by the Commission as folder 90.

406 See Defense Minister's Memorandum Appendixes, supra note 209, at appendixes 36, 43. On
Apr. 14, 2010 a general notice regarding the organization of a humanitarian flotilla was
made public. The flotilla organizers’ preparation for a confrontation with IDF forces which
would be covered by the media was mentioned on May 16, 2010. Two more documents
were distributed in intemal distribution only (that is, the documents only circulated
within the research department itself): a document dealing with the activities of the IHH
organization was published on May 24, 2010. The document discusses the organization’s
activities as a non-governmental organization intended to aid Muslim communities
throughout the world. On May 26, 2010 a document was distributed which mentioned the
statement attributed to Turkish Prime Minister Recep Tayyip Erdogan that steps undertaken
to halt the flotilln would meet with a reaction.

407 See NCC report (Jan. 19, 2010), supra note 83, at 5; IJCC report (Jan. 31, 200), Id., at 1; HCC
report (Apr. 7, 20100, Id., at 3. :

408 {ICC report (Apr. 7, 2010}, Id., at 3.

409 UCC report (May 26, 2010), I4.; see also identical report distributed on May 27, 2010.
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oldest were eighty years old, and that although their resistance would
not be violent, they would not allow Israeli forces to board the ship.‘
The document also said that the organizers of the flotilla expressed their
desire that the conflict with the Navy would take place in daylight so
that the media could document it and in order to create waves in the
international media.*"! Additional reports which were distributed relate
mostly to humanitarian aid issues, the equipment that the organizers of
the flotilla intended to bring to the Gaza Strip, and the public figures and
activists that would take part in the flotilla.#?

The Mossad was asked by Israeli Naval Intelligence to send it
information, which it did.

On May 11, 2010, a report was received from the National Security
Council that according to a report in the Palestinian media, the prime
minister of Turkey, Recep Erdogan, met with the organizers of the flotilla
and said ‘removing the blockade was top of Turkey’s priorities.*"

Decision of the political echelon

117.  As a rule, “Winds of Heaven’ operations - a procedure that was
formulated by the IDF in order to deal with the phenomenon of flotillas
to Gaza** - were approved by the political echelon, namely the Prime
Minister and the Minister of Defense. In the course of formulating the
plan for the "Winds of Heaven' operation, the IDF had considered various
alternatives for seizing the vessels, and the possibilities for performing a
"cold stop” of the vessels had proven to be impractical. However, the navy
had been successful in stopping ships by taking control of them, whether
by climbing aboard their decks from small boats that came alongside the
ships, and by rappelling from a helicopter directly onto the deck or the
bridge (a drill called "fast-rope™).

Therefore, on April 22, 2010, a discussion was held on the question
of the flotilla which is the subject of this report, against a background of

410 JICC report (May 30, 2010}, /4., at 2, which references the THH organization’s official
website. See also The Liland Report, supra note 402, at 32.

411 See HCC report (May 30, 2010), supra note 83, at 2, which references a news story on Al
Jazeera from May 29, 2010 as well as an interview on the IHH organization’s open channel
from May 30, 2010,

412 See, for example IICC report (May 11, 2010) fd.; See also The Eiland Report, supra note 402, at
32.

413 See Defense Minister's Memorandum Appendixes, supra note 209, at appendix 39.

414 See paras. 24-27 above in this report; see also ""Winds of Heaven" - General Staff Plan", in
response to the completion request of Dec. 29, 2010, the folder containing the exhibit was
marked by the Commission as folder 167 {hereinafter The Genernl Staff Pian].
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intelligence surveys that were prepared, at the weekly meeting that took
place at the office of the Minister of Defense with the participation of IDF
officers.””” The IDF’s position at the meeting was that if the diplomatic
effort to prevent the flotilla setting sail was unsuccessful, there would
be no alternative but to prevent the flotilla from reaching the Gaza Strip
in a military operation, which would require taking control of the ships.
At an additional meeting that took place on May 6, 2010, the Minister of
Defense approved the overall format of the operation, even though he
gave instructions that the preparations for the flotilla should be submitted
for the approval of the Prime Minister, together with the Minister of Public
Security, the Minister of Foreign Affairs, and the Minister of the Interior.*®
At the meeting that took place on May 13, 2010, the operation order was
presented to the Minister of Defense.*

On May 26, 2010, the Prime Minjster, Mr. Benjamin Netanyahu,
raised the issue of the flotilla for discussion in the forum of the 'Septet’
{an inner cabinet that includes the senior political-security echelon and
persons with experience in these fields).*® This discussion was not
planned in advance. The ministers that participated in the discussion
supported preventing the flotilla from reaching the Gaza Strip. At the
end of the discussion, the Prime Minister asked the Minister of Defense to
concentrate upon the inter-ministerial preparations and the preparations
of all of the parties in the operation, as a result of his expected trip abroad
a short time after that meeting.*"

On the same day, a meeting took place at the office of the Minister
of Defense with representatives of various entities and Government
ministries that were involved in the preparations for the operation,
including the Ministry of Foreign Affairs, the Ministry of the Interior, the
Ministry of Public Security, the Ministry of Justice, IDF officers and public
relations personnel.# At this meeting, the Commander of the Israel Navy
reviewed the preparations of the forces for the operation. An additional
meeting that took place at the office of the Minister of Defense on the
same day addressed the issue of public relations in the context of the

415 Defense Minister's Memorandum, supra note 176, at 32-34.

416 Id., at34-35.

417 Id., at35.

418 “Discussion regarding preparation for the fotilla to Gaza” {Protocol of septet forum
meeting, May 26, 2010}

419 Id., at45.

420 See summary of meeting at Defense Minister’s office "Preparation and Readiness of Forces
for “Winds of Heaven” - Defense Minister's Summary" (May 26, 2010); protocol of meeting
"“Winds of Heaven” - Part A”, the folder where the exhibits are found was marked by the
Commission as folder 28. See also Defense Minister’s Memorandum, supra note 176, at 53.
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preparations and deployment for the operation.*” Following this, on May
27, 2010, the Ministry of Foreign Affairs sent a document to all of Israel’s
representations abroad.*#? On May 27, 2010, at a weekiy update meeting
that took place at the office of the Minister of Defense, the Minister of
Defense said that he was impressed by the high level of preparation of
the forces and entities for dealing with the flotilla, discussed the expected
confrontation with the flotilla activists and the public relations difficulty
presented by the incident.*”

The diplomatic gttempts to prevent the flotilla from departing [

118. From the materials before the Comumission, it can clearly be seen
that during the period before the flotilla set sail, many diplomatic moves
were made, at various levels and to various countries, in order to prevent
the flotilla's departure for Gaza.

Thus, for example, the Prime Minister, Mr. Benjamin Netanyahu,
said in his testimony before the Commission that in view of the expected
scale of the flotilla, a ‘special diplomatic effort’ was made to try to prevent
it from reaching the Gaza coast and to divert it to Ashdod or the El-Arish
port where it would unload the humanitarian equipment and transport it
via the land crossings.** The Prime Minister went on to say that in May
diplomatic moves were made continuously to many countries, including
countries whose citizens were on board the vessels in the flotilla, or
whose ports were used at any stage by the vessels in the flotilla. The
Prime Minister further said that diplomatic efforts were also made to the
United Nations and Turkey, since many of the flotilla’s participants were
Turkish citizens. In this context, the Prime Minister said that his office
made direct contacts with ‘the highest levels of the Turkish Government,’
including Turkish Prime Minister, Recep Erdogan, himself; moreover, the
Prime Minister said that on May 27, 2010, he personally contacted a senior
figure in the Egyptian Government, with a request that Egypt would
speak with the Turkish Government.** In his classified testimony before

421 See summary of meeting at Defense Minister's office ""Winds of Heaven” - Publicity -
Defense Minister’s Summary” (May 27, 2010); protocol of meeting "“Sky Winds” - Part A",
the folder where the exhibits are found was marked by the Commission as folder 28; See
also Defense Minister's Memorandum, suprn note 176, at 53.

422 Announcement by the Foreign Office spokesperson to lsraeli representatives (May 27,
2010), Defense Minister's Memorandum Appendixes, supra note 209, at appendix 60/2.

423 See protocol of weekly situation estimate at Defense Minister's office "Operations and
Excursions + weekly Situation Estimate” (May 27, 2010), the folder where the exhibits
are found was marked by the Comunission as folder 28; see also Defense Minister’s
Memorandum, supra note 176, at 54.

424 Prime Minister’s Open Door Testitnany, supra nate 82, at 8.

425 Id.,at9,
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the Commission, the Prime Minister gave precise details of the nature
and timing of the diplomatic moves.*” Despite these actions, the Prime
Minister ended by saying that ‘All the efforts led to nothing."#

The Minister of Defense, Lieutenant-General {res.) Ehud Barak, also
testified regarding the diplomatic moves that were intended to prevent
the flotilla from setting sail:

‘Throughout the aforesaid period, there was extensive diplomatic

activity on the part of the Prime Minister, the Ministry of Foreign

Affairs, senior officials in the Ministry of Defense and the IDF

and also by me, in an effort to bring about the cancellation of

the flotilla, to stop it or limit it. In the two weeks prior to the

arrival of the Turkish flotilla, I discussed the matter with the

representative of the Quartet, Tony Blair, the envoy of the UN

Secretary-General, Robert Serry, the head of Egypt's General

Intelligence, the Greek Foreign Minister, the Turkish Foreign

Minister, the Irish Foreign Minister, the Turkish Ambassador

in Israel and several others who, because of the nature of their

diplomatic contacts requested that their names should not be

mentioned. Regrettably, these major diplomatic efforts did not

lead to the resuit that we wanted.*

In his classified testimony, the Minister of Defense went on to give
details of the diplomatic contacts with Turkey immediately before the
flotilla set sail in an attempt to prevent its departure. Here, he discussed
the diplomatic contacts with the Turkish representatives in the United
States, with senior officials in Egypt, Cyprus and the United States, and
with senior officials in the Turkish Government itself.**

Additional details of the purposes, nature, and dates of the
diplomatic contacts were given to the Commission in the testimony of the
former director-general of the Ministry of Foreign Affairs, Ambassador
Yossi Gal. In his testimony, the director-general of the Ministry of Foreign
Alffairs discussed how during the whole period of the diplomatic efforts
Israel emphasized time and again the existence of the naval blockade and
the fact that, as a rule, Israel does not prevent the entry of humanitarian
equipment into Gaza, subject toasecurity inspectionat the land crossings.**

426 Transcript of session no. 2 "Testimony of the Prime Minister, Close doors” (Aug. 26, 2010)
[hereinafter Prime Minister's Closed Door Testimony}.

427 Prime Minister's Open Door Testimony, supra note 82, at 9.

428 Defense Minister’s Open Door Testimony, supra note 70, at 43-44.

429 Transcript of session no. 3 "Defense Minister's Closed Door Testimony” (Aug. 10, 2010),
at 7-8, marked by the Commission as exhibit 85 {hereinafter Definrse Minister’s Closed Door
Testimony).

430 Transcript of session no. 10 "Testimony of the Director General of the Ministry of Foreign
Affairs” (Sep. 15,2010), at 5, 7, [hereinafter Open Door Testimony of the Director General of the
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The director-general of the Ministry of Foreign Affairs described in his
testimony the scope of the contacts that were made with representatives
in various capitals (incduding Washington, Nicosia, Athens, Dublin,
London, Stockholm and other capitals), contacts which, according to his
testimony, began many weeks before the maritime incident and continued
until a short time before the flotilla arrived.* He went on to say that at
a meeting with ambassadors of the twenty-seven member states of the
European Union on May 23, 2010, he raised the issue of the flotilla with
them, and that even after this another round of approaches was made, in
which diplomatic letters were sent to representatives of countries that were
prima facie able to help.*? The director-general of the Ministry of Foreign
Affairs also said that shortly before the flotilla set sail, the ambassadors of
the countries from which the flotilla ships departed were summoned by
him and another message was sent to these countries. These efforts were
not fruitful, except with respect to Cyprus, which announced in May that
it would not permit the flotilla’s vessels to anchor in its ports.*

The director-general of the Ministry of Foreign Affairs discussed in
his testimony the intensive diplomatic activity that was directed at Turkey
itself, at all levels and in all spheres.* The director-general of the Ministry
of Foreign Affairs went on to describe in his testimony several proposals
that were sent that were made between Israel and Turkey, including
Israel’s consent to the proposal of the Turkish ambassador to the United
States (which was made to the Israeli Embassy in the United States)
that it would be the Red Crescent that would receive the humanitarian
equipment from it at the land crossings, but these proposals were also
rejected.” The director-general of the Ministry of Foreign Affairs also
said that the scale of the contacts with Turkey was exceptional. In his
words:

Ministry of Foreign Affairs].

431 Id., ak?.

432 See also letter from Gilad Cohen, Coordination manager, Foreign Ministry, to The Public
Commission to Examine the Maritime Incident of May 31, 2010 (Nov. 22, 2010).

433 See "Concentraiion of Official Addresses to Cyprus and additional materials” submitted
to the Commission by the Foreign Minisiry, marked by the Commission as exhibit 60; see
Chief of Staff's Open Door Testimony of 11.8.2010, supra note 70, at 14.

434 Transcript of session no. 10 "Close door Testimony of the Director General of the Minisiry
of Foreign Affairs (Sep. 13, 2010) [hereinafter Closed Door Testimony of the Director General
of the Ministry of Foreign Affairs].

435 Jd; A document which testifies to this offer was sent by the Israeli ambassador to
Washington D.C.'s office director, on Mar. 19, 2010, named subject: the Flotilla to Gaza, see
letter from Lior Weintraub, Washington D.C, Ambassador’s office director to the Director
General of the Ministry of Foreign Affairs (Mar. 19, 2010), Defense Minister's Memorandiun:
Appendixes, supra note 209,
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‘We tried every possible channel to prevent the flotilla from
departing... Ineach of the very many conversations, the Minister
of Defense and the Turkish Foreign Minister, from me to my
Turkish counterpart, the embassies in Washington and Ankara,
and all of the other contacts, there was a clear attempt to propose
a solution for the ships, to propose a solution for the equipment
on the ships, and at no stage was a positive response received.’*

It should also be noted that diplomatic efforts were also made by
the military. The Commander of the Israeli Navy held a personal meeting
with the military attachés of Turkey and Greece and wrote personal
letters to the Commanders of their navies; senior officers held meetings
with military attachés; a briefing was held with all IDF attachés, and so
forth.*” In the two weeks before the flotilla arrived, the Planning Division
of the IDF also increased its involvement. The Liaison Department
in the Planning Division began a series of discussions with various
international organizations, including the Red Cross, UNIFIL (the United
Nations Interim Force in Lebanon) and UNDOF (the United Nations
Disengagement Observer Force that is stationed on the Israeli-Syrian
border), as well as discussions with several countries, mainly Egypt and
Jordan. The purpose of these was to prepare the way for the possibility
that these countries would need to assist in receiving participants of the
flotilla after they would be deported from Israel, and alternatively in
dealing with any of the participants who is a citizen of a country with
whom Israel has not diplomatic relations. The Planning Division also sent
communications to all of the foreign military attachés in Israel and the
IDF attachés abroad.**

The IDF's preparations for the ‘Winds of Heaven 7’ operation

119.  The military preparations carried out by the IDF to enforce the
naval blockade will be reviewed from two main perspectives: (1} the
legal preparations, which were an integral part of the preparatory work
prior to the operation; (2} the military preparations themselves, ie., the
operation order, the soldiers’ briefings and the rules of engagement
that were determined for the operaton, with special attention to the
importance attached to the value of human life in the preparations for the
operation. It should be clarified that this chapter will not review all of the

436 See Closed Door Testimony of the Director General of the Ministry of Foreign Affairs, supra note
434, at 15.
437 The Eilund Report, supra note 402, at 49; For details of military-diplomatic contacts see

Operations Branch Summary, supra note 402.
438 The Eiland Report, supra note 402,
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preparations for the operation, but only the aspects that are relevant to
the questions before the Commission.

As can be seen from the material before the Comunission, the IDF
carried outpreparatory work before the flotilla arrived, and it emphasized
the need to avoid, insofar as possible, the use of force for the purpose of
stopping the ships participating in it. It is clear that the Military Advocate-
General’s Office was very much involved in the preparation process and
that its recommendations were noted and incorporated in the operation
orders and the various procedures that were determined prior to the
operation. We see from the documents and the testimonies a high level of
awareness of all of the persons involved, at all levels, of the need to carry
out the operation without any injuries to the participants of the flotilla.
However, it should be noted that we see from the material before the
Commission that the level of violent resistance on the part of the flotilla
participants that was anticipated by the IDF prior to the operation was
clearly underestimated.

120.  The legal preparations. As noted in chapter A, the use of a naval
blockade in order to give the IDF all of the tools and powers required
to prevent the passage of ships to the Gaza Strip was recommended by
the Military Advocate-General back in 2008, when the preparations for
the ‘Winds of Heaven 1’ operation began. In that context, the Military
Advocate-General requested the opinion of the Atorney-General.*¥

Within the context of the preparations for the ‘Winds of Heaven
7" operation, we clearly see the involvement of the Military Advocate-
General’s Office in the planning process carried out by the Chief of Staff
level and the Navy, in preparinglegal opinionson various military issues, in
formulating a legal annex for the operation orders and in ¢coordinating the
legal position with parties outside the IDF.*® The opinions surveyed, inter
alia, the authority the Navy could use vis-a-vis foreign ships off the coast
of Gaza, the confiscation of ships pursuant to the laws of war in general,
and because of a breach of the naval blockade in particular, procedures
for dealing with humanitarian equipment that was seized on a ship that

439 Letter from the Chief Military Advocate General, Brigadier General Avichai Mendelblit to
the Government's Attorney General {Aug. 11, 2008); The Eiland Report, supra note 402, at
151

440 See Chief of Skaff's Open Door Testimony of 11.8.2010, supra note 70, at 51: “I think, but it
must be clear that we, all the activity, from the stage of combat protocol, from the stage of
planning, and throughout all the stages of the operation and its various stages, including
questions that stemmed from execution and including preparation afterward, as a set
method. By the way, and not in a special way, the Military Advocate General is integrated
in into the operational planning components of the IDF, a day to day matter. They are part
of our operational presentations. In the branches and in the General Staff”.
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breached a naval blockade, and so forth. Moreover, the Military Advocate-
General’s Office addressed the question of the use of less-lethal weapons
during the operation, and it gave specific approval for the weapons that
were used in the operation.®! The Military Advocate-General’s Office
also addressed the queston of imposing communications blackouts
during the operation*? and the issue of the IDF receiving assistance from

441 See also The Eiland Report, supra note 402, at 152-163,

The Military Advocate General was the one that drew the aitention of the relevant IDF
authorities to the need to complete approval processes for the use of less-lethal weapons
intended [or use in the operation. As part of a discussion that took place on May 17, 2010
and which dealt with the use of less-lethal weapons within the "Winds of Heaven 7
operation, the representatives of MAG presented the legal framework for the use of the
less-lethal weapons within the operation in light of the rules of combat and the three termis
which must be met as a condition for employing such means, that is, the approval that
such means are not lethal; determining of appropriate safety and operational rules for
the situation where it is intended to be used; and the qualification of soldiers expected to
make use of the means; see MAG position paper - Appendix, supra note 77; see also The Eifand
Report, suprn note 402, at 155-156.

442 On the specific level, MAG sources expressed their opinion that it is possible, within the
operation, to make use of a number of means regularly employed by the IDF and the
use of “paintballs” and “talc- balls” was ruled out. Sometime after the said discussion,
the operational elements asked that the use of these two means be allowed, in order to
enable a graded operation of less-lethal weapons (among the means approved in said
discussion none of the means could have been employed against specific people unless
employed at zero range, excluding the “soft bag”. But this was a relatively aggressive
means and so the operational elements preferred not Lo use it as a first means). On May
27, 2010 the MAG distributed a detailed opinion where the legality of employing these
means was examined. In light of the Chief Medical Officer’s position that the likelihood
that the employment of these weapons, in accordance with the operational instructions
determined, would cause an irrevocable or fatal injury is low, the use of these means
was approved, while defining the rules of operation determined for them, the approval
for their use by soldiers from specific units only, and an instruction to train the soldiers
equipped with this weapon. At the same Hme it was mentioned that due to time constraints
a formal professional order regarding the use of these weapons was not consolidated, nor
was a formal professional order consolidated regarding the training of the soldiers, and
that this is not the manner in which the process of receiving a less-lethal weapen into the
IDF should be conducted. Therefore, approval was granted for the employment of these
weapons within operation “Winds of Heaven 77 only and it was recommended that an
organized process of receiving these means be set into motion. See suminary of meeting
headed by the Navy’s Information Security Branch Head “Legal Aspects in the [ssue of
Using Less-Lethal Weapons in Operation “Winds of Heaven 7'” (27.5.2010), Appendix 14
of the MAG pasition paper - Appendix, supra note 77,

On May 18, 2010 the Military Advocate General’s Department of
International Law released a first legal reference to the possibility of executing such
blocks where it was mentioned that there is no fundamental lega) hindrance in terms
of internatonal law from performing blocks / disrupting the specific communications
detailed, excluding the blocking of Global Positoning Systems (GPS) broadcasts,
regarding which it was mentioned that in the absence of a sufficient factual basis their
legality cannatbe questioned. The relevant legal appendix was also attached to the opinion
regarding the various aspects of blocking communication. This appendix was attached
to the legal appendix to the order, but not to the communication blocking appendix of
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the Israel Prison Service and the Israel Police during the operation.* The
Military Advocate-General’s Office was also involved in formulating the
final wording of the communications that were transmitted to the ships
before they were taken over. The Military Advocate-General’s Office
also prepared a legal annex to the operation order that included rules
of conduct for the forces, rules of engagement for the operation, and
also rules for carrying out electronic screening measures, including an
approved list of blackouts that could be implemented.**

the order; see "Communication Blocks within Operation ‘Winds of Heaven 7' (MAG
opinion, May 18, 2010), appendix 12 of the MAG position paper - Appendix, supra note 77.
It should also be mentioned that on May 30, 2010 the Adalah organization approached
the Government's Attorney General and the Chief Military Advocate General regarding
the “electronic screening against the flotilla to Gaza.” In the organization’s letter a claim
was raised that this screening was intended to prevent the broadcast of harsh images
from the takeover of the flotilla vessels which could harm Israel’s image and that, as far
as this screening harms the ability to broadeast distress signals or hinders the ability to
navigate, it constitutes a threat to the lives of the passengers on the ships. Following this,
and at the request of the MAG, an urgent discussion was held with the participation of
various elements in the Navy and headed by the Navy’s Chief of Staff. In the discussion
the operational capabilities of the Navy were presented regarding the blockiog of the
vessel’s communication channels and the manner in which these capabilities are exercised
during the operation. It was emphasized that throughout the operation the vessel’s ability
to move safely would not be hindered and that in case of distress a response would be
given by a nearby Navy vessel. In light of these the MAG’s Department of International
Law released a response letter to the Adalah organization that same day where it was
mentioned that there is no possibility to reveal the operational means and methods which
will be employed by the IDF in its actions, but within the framework of employing the
various means at the IDF's disposal, the “chief consideration is preventing the risk to
hurnan fife ak sea, and the possibility to call for help at times of distress.” The Efland Report,
supra note 402, at 158.

443 In its opinion of May 17, 2010 MAG's Department of Consultation and Legislation stated
that in its opinion there is no prevention from the Police and Prison Service forces assist
the [DF in executing actions to enforce the blockade since the laws of war do not limit a
state in the choice of armed forces participating on its behalf in the enforcement of the
laws of war; see “Israeli Police and Prison Service Assistance to IDF During Operation
‘Winds of Heaven 7' {Opinion by the MAG, May 17, 2010), at appendix 11 of the MAG
position paper - Appendix, supra note 77, In light of differences of opinion that had broken
out between the MAG and elements in the Ministry of Justice and the Ministry of Defense
regarding the incorporation of the Masada unit, a special unit of the Prison Service, the
Chief Military Advocate General approached the Attorney General on May 24, 2010 in
order to receive his legal approval to incorporate the Masada unit into the operation, see
letter from the Chief Military Advocate General, Brigadier General Avichai Mendelblit to
Attorney Yehuda Weinstein, Attorney General (May 24, 2010), at appendix 13 of the MAG
position paper - Appendix, supra note 77, Said approval, based on the rules of combat, was
given on May 26, 2010, but only in relation to actions executed outside Israel’s territorial
waters (while inside the territorial waters it was determined that Masada forces could
only assist in escorting and guarding the ships’ passengers); see letter from Attorney Raz
Nizri, senior assistant to the Government’s Attorney Gereral, to attorney Benny Folchek,
Prison Service Commissionership (May 26, 2010), at appendix 13 of the MAG puosition paper
- Appendix, supra note 77.

444 See MAG position paper - Appendix, supra note 77, at appendix 14.
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121.  The military preparations. As previously noted, the IDF began its
preparations back in February 2010, when it received the information
regarding the steps taken to organize the departure of the flotilla. The
Commission was provided with the operation orders of the Chief of Staff
(command no. 1 and command no. 3), the naval command (no. 3}, and the
land command (no. 2), which were prepared by the IDF before the flotilla
arrived.*’ The Commission alsc received the briefing that the Commander
of the Navy gave to the commanders and soldiers on May 20, 2010, and
a summary of the ‘situation analysis’ headed by the Commander of the
Navy, which took place on May 26, 20104

The last Chief of Staff’'s operation order that was issued before
the incident (hereafter: the Chief of Staff’s order) defines the goal as
follows: ‘The IDF shall prevent unauthorized vessels reaching the Gaza
Strip.”"” The mission is defined as follows: “The Navy shall enforce the
naval blockade imposed on the Gaza Strip and shall prevent vessels from
entering the Gaza Strip, while maintaining as low a media profile as
possible.”#® The Chief of Staff's order reviews the deployment of forces
and the division of tasks and is it accompanied by seven annexes dealing
with various issues, including the division of responsibility for dealing
with the deportation from Israel of foreign nationals that participated in
the flotilla, the seizure of equipment belonging to foreign nationals that
are deported against a background of committing security offences, legal
emphases and annexes that concern subjects such as operating electronic
screening, IDF spokesperson’s statements, teleprocessing and logistics.
The annex that concerns the seizure of personal equipment belonging to
the flotilla participants placed an emphasis on carrying out checks from
the viewpoint of data security and states the competent authority to
approve various actions with regard to the seizure of the equipment and
its treatment.

445 For the most updated command, see General Staff Operational Order 3 “Winds of Heaven
7 - Situation Room Order”, in response to the completion r